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Foreword

3
Vo

Problems of ‘the environment continue to loom larger in the eyes of the
public and the public’s representatives. In particular, state governments have
assumed—and been assigned~more extensive roles in the management of activi-
ties controlling or bearing on the natural environment. :

The Council of State Governments’ State Environmental Issues project, which
this report represents, is an eftort to assess the most demanding environmental
problems of states and to provide a vehicle for sharing information about these

*problems among the states.

This book and the others in this series are intended as aids to state policy and
program officials. It is hoped that the informatjon and research agenda in the
series will further augment the effectiveness of future state environmental ac-
tions.

Herbert L. Wiltsee
Lexington, Kentucky Executive Director
June 1977 The Council of State Governments
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The Environment Comes of Age:
An Overview

This document is the final report of the Council of State Governments’
Environmental Issues project. The project. funded by the National Science
Foundation’s Research Applied (o National Needs program, had three essential
purposes: (1) to identify current and impending environmental issues of high
coneern 1o state officials: (2) to prepare state-of-the-urt reviews ol these issues:
and (3) to provide rescarch agenda for the furtherance of knowledge in the
selected issue areas.

Four issues were chosen on the basis of recommendations of a national advis-
ory panel. The panel included Burton L. Carlson, former Director of State
Planning Coordination, Utah: Janet McLennan, Assistant to the Governor for
Natural Resources, Oregon: Stephen Born, Dircctor of the Wisconsin State Plan-
ning Office; Jackie Swigert, Chairperson of the Kentucky Environmental Quality
Commission: and State Senator Sanford Steckler of Mississippi.

The State Environmenta! lssues project began in the fall of 1975 when the
advisory panel met at the Council of State Governments' headquarters in Lexing-
ton, Kentucky. The officials identified four arcas of environmental coneern for
the CSG staff to analyze: Using as criteria for sclection the relevance to states
and the ongoing or emerging nature of the issue, the panel chose energy conser-
vation, environmental impact assessment. nonpoint sources of pollution. and the
effects of Indiun rights and claims on state environmental programs as research
topics.

Each of these topics became the subject of a staft-prepared report. The re-
ports were revicewed by special cominitices of knowledgeable individuals chosen
for each topic. A complete list of panel members is on the inside back cover. All
four of these reports were published under separate covers. Part 2 of this volume
contains summaries of cach. A concluding chapter discusses research needs in all
four arcas.

Part 1 of this volume is an attempt to update the list of current environmental

issucs in the states and 1o sound out some of the more policy-oriented issues that -

arose during the preparation of the first four reports. Material for Part 1 was
gathered from personal interviews with sbout 60 state otficials in 10 states
(California, Colorado, Georgia, Indiana, Kentucky, Muassachusetts, Mississippi,
New Jersey. Orepgon and Wyoming).

Because the list is long and to protect the confidentiality of the officials’ .

remarks, their names will not be listed. Their comments, knowledge and atti-
tudes are gratefully acknowledged, however, and constitute the substance of
this report.
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Special thanks also are due the staffs of the Council of State Governments’

regional offices who helped in identifying key ‘policy officials in the states, and.

to Edward Kelly, Project Monitor of Intergovernmental Sciences, National
Science Foundation, for his guidance. ,

The principal authors of Part I were Tom Hauger and Anne D. Stubbs. John
E. Chowning prepared the summaries contained in Part I1. Overall project direc-
tion was given by H. Milton Patton, Associate Director. of State Services, and
James L. Breithaupt, Senior Assistant for Environmental, Affairs. Additional
staff assistance was provided by William R. Bernhagen, Support services were
provided by Mardell Horn, Breinda Meamns, and Susan Harding.

H. Milton Patton
Associate Director
of State Services
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PART1

L Introductioh

State governments have a variety of roles in environmental management.
These roles appear in recent federal laws and in initiatives by the states over a
longer time. This study was undertaken to deline the current extent of those
state roles and to identify the types of cnvironmental issues with which the
states now must grapple. '

To provide a current interpretation of these roles, two statf members of the
Council of State Governments  interviewed state legislators, legislative staff,
heads of environmental agencies, governors’ assistants, attorneys general, and
state planning ofticers during January and February (977, Formal question-
naires were not employed, and not all the same questions were asked of all the
state officials. Instead, the interview results were used to construct mosaics of
environmental activities and prevalent attitudes in the states. '

In addition to asking what the current and emerging environmental issues for
each state were, the interviewers explored three more general notions with the
state officials. Those notions were: the increasing activism of the courts in
interpreting environmental policy; a simultaneous reliance on and aversion to the
use of administrative regulations for developing and articulating environmental
policies; and- the need for coordination among environmental programs with
other actions of state governiment. These three notions had appeared as strong
themes in four carlier reports prepared for this environmental issues project. Part
of the study’s purpuse was to see how pervasive these themes are among state
environmental officials. Except for the question of judicial activism, these
themes struck responsive chords with most persons interviewed.

Court decisions are seen as being as much a part of life as the weather. They
are accepted with resignation and respect. The role of the courts is not seen as a
voluntary and charigeable one, but as one that proceeds from the weight of
evidence and precedence to the rendering of inescapable rulings of law.

The problems of regulation and coordination, however, were considered im-
portant issues for states to address. Accordingly. this report contains a chapter
devoted to the discussion of each of these as revealed by the interview process. A
separate chapter enumerates the emerging issues identified by the state officials.

The overriding conclusion drawn from the state visits is that state govern-
ments can and do play important parts in the enhancement and preservation of
the natural environment: Environmental concerns in state government have
transcended the stage of being smokestack-plugging crisis interventions and have
come to be regarded as legitimate realms for state planning and management.
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II. Substantative Envu‘onmental
Issues

ll SUBSTANTIVE ENVIRONMENTAL ISSUES
lntroductlon

‘While the pattern of recent state involvemeént in environmental matters has
been 10 implement wide-ranging existing laws, crises still arise. Sonte states are
striving to add picces to their complements of efiviconmental statutes. Some of
these are extraordinary, such as the 1976 Oregon bun on aerosol containers. the
Colorado legislution empowering local governments to use land use controls to
prevent the shading of solar, energy facilities, and California’s consideration of
protective procedures 16 be’ followed in laboratory research on recombinant
DNA. Some other areas of activity and concern are repeated across state'borders,
such as water supply allocation, the unpdgts of energy supply development. the
regulation ot toxic sub\mngcs and the usc of Lmd use umtml\ to cHect 4
dwcmly of policy ()b]LLllVL\

i

Water Fewer l)rops to Drink

The unusual winter weather of 1976- 77 |1J\ recmphasized the unu|u.xl md
unpredictable distribution of the most basic of-all resources water. While much
of the cast was finding it necessary to dig through enormous amounts of snow,
the ski slope operators of the west were Tanguishing in loneliness: some even had
to close their resorts for lack of snow. Indeed, much of the western half of the
nation has been experiencing a-drought since the summer of 1976,

“ Dwindling water supplics in the west have -caused some drastic z,nvcnmunml
proposals and actiony for coping with the shortage. Inthe San Francisco Bay
area of California, the communities of Qakland, Berkeley ‘und Marin County
have adopted severe, mandatory water rationing. In Colorado, some. private
water rights have been condemned and taKen over by the state in order 1o meet
its obligations under the Colorado River Basin-Compact. In Oregon, there is fear
that the reduced How in the riverbeds will hamper the production of hydropow-
er- the area’s chiel source of electricity .

Additionally, the great plains states with their vast reserves of coal and il
shale are now: or soon will be facing the question of allocating water among
several competing sectors. In-Colorado and Wyoming. -a state policy regarding
the relative distribution of water among. the chief competitors- domestic, agri-
cultural and energy development uses  has not been enunciated. ;

As ‘do most western states, Wyoming and Colorado operate under the prior
appropriations doctrine of water rights, Each request for or dispute over water

2
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rights is considered in isolation by the state water engineer or by the water
courts. These individual decisions are based on the legal doctrine and not in
terms of the desired developmental eftects the state hopes to achieve.

Water quantity management is not solely a response to recent critical short-
ages, however. In the relatively water-rich cast, several states are beginning to
recognize the necessity for addressing the future management of water supplies.
In Georgia, for instance, the principal new arca of environmental action before
the current legislature was a bill that would give the Department of Natural
Resvurces the authority (o issuce permits For major withdrawals or diversions of
water. The impetus for the ascension of this issue in Georgia comes from recent
projections that the Chattahoochee River in Adanta will be dry where it passes
through the city by the vear 2010.

In Indiana, the estimates are not so specitic, but knowledgeable public offi-
cials do not believe the White River can continue to be the sole source of
domestic water Tor the Indianapolis metropolitan area. Similarly, in Massachu-
setts, while there are no formal proposals, there is an awireness of the finite
capacity of current water supplies for domestic and industriaf users.

The types of state responses proposed for coping with existing or expected
shortages of water are wide-ranging. None of the states visited, however. secemed
to have developed a comprehensive means of addressing the question of distrib-
uting scarce water resources among competing users. Most state responses to
perceived water shortages resemble erisis management more than deliberate and
coordinated approaches to government action. Indeed, in sume states where the
drought secmed particularly acute, there seemed to be an almost laissez-faire
attitude toward the shortage on the part of some officials as it they hoped that
the problem, like the waler, would just go away.

A frequently mentioned cure suggested to relieve the drought’s symptoms
was the inter-basin transfer of water. (In Colorado, the talk is of trans-mountain
diversion.) Simply put, this would mean taking water from river basins where
there is more water than demand and diverting it to arcas where demand out-
strips supply. Most of the water used in populous Southern California is already
derived from outside its arid basins. Proposals under consideration tor Tature
actions in Calitornia, Colorado, Indiana and Massachusetts place strong reliance
on the potential of inter-basin transfers, although concern was expressed in some
quarters as to both the legality and the environmental soundness of such proj-
ccts.

In Massuchusetts, although no schemes are now being implemented. it has
been proposed that at least part of the solution be accomplished through redue-
ing levels of demand rather than through increasing supplies. Demand can be
decreased by imposing water conservation procedures, such as industrial recycl-
ing. These ctforts achieve much . the same purpose as the drastic rationing pro-
gram in the San Francisco arca, but with the burden of inconvenience more
cquitably distributed among users.

The most holistic attempts to deal with the water quantity question are
proposals to authorize or redefine the authorities of state agencies to allocate
water to nmjor users on the basis of predetermined criteria. Legislation intro-
duced by Georgia Governor George Busbee would give this power to the Depart-




ment of Natural Resources. In Wyoming, an elfort is being made to modify the
‘contrals and procedures of the state water engineer.

There can be no single water management solution applicable in all states.
Major differences in the water laws across the states are a limiting factor to the
universality of solutions. Riparian rights law prevalent in the cast presents entire-
ly different opportunities for water management than does the western doctrine
of prior appropriation. Variations in cach of these legal theories among the states
detract from the interstate transferability of mechanisms for water, management.

- Nonetheless, water availability or the lack of it is a question of critical pro-
portions, especially in the drought-stricken west where energy development and
new industrial growth will soon increase radically the demand tor water. If states
are to exereise influence over the nature and location of future developments
within their borders, they must recognize what one otficial called the “profound
implications of water on land use patierns.” The notion that watef can continue
to flow to the highest bidder will need to be reevaluated “in light of state
government objectives and perceptions df the general public interest. :

Energy: Demand and Supply

“The energy problem coittinues to reveal its increasingly complex dimensions,
The severe cold temperatures and increased fuel use of the 1970-77 winter
helped to renew public awareness and to reemphasize particular aspects of the
nation’s energy concern.

Legally and econumically. energy is primarily a federal issue, but there are at
least two sides of the question that are of direct interest to the states. These are
energy conscrvation and the impacts on the state of developing new -and main-
taining existing  tuel supplies. , )

The states’ role in encrgy conscrvation is the subject of another report in this
series and a summary version is presented in Part 2. The state environmental
officials interviewed in connection with this report generally viewed conserva-
tion as a necessary element in averting energy supply shortfalls, but most of
them consider the federal Energy Policy aund Conscérvation Act of 1975 and the
states” roles under it as insignilicant contributions toward energy savings, even
though the tederal program forms the essence of most state energy conservation
efforts. Several thought that this was one of the few environmental areas in
which public awarcness and seistiment lagged behind government officials’.

While conservation programs attempt to lower the demand for energy. more
serious and far-reaching environmental hazards are raised by attempts (o increase
energy supplics. It was the insufficient availability of natural gas that caused the
closing of schools and industries and the reduced hours for public offices and
private enterprises. These responses by state governmient and the private sector
reflect an almost classic case of crisis management. The impacts from both the
crisis itself and from the responses 1o it were largely economic-- damage to public
works trom freezing and thawing und higher unemployment rates because of
plant closings. » ’

While cconomics form a basis for many decisions aftecting the supply of
energy. stutes are in a better position to feel and to mitigate the environmental



cffects of maintaining and developing adequate energy supplies. The rash of oil
tanker accidents and spills in late 1976 and early 1977 only symbolizes the risks
inherent in encrgy production,

Threats of more (requent oil spills are only a part of the cause for state
government anxicty over the imminent development of outer continental shelf
(OCS) oil and gus reserves. Offshore drilling also is expected to cause interfer-
cnce with marine fishing activities as in the George’s Bank arca off the New
England coast. Major energy corporations are evaluating several locations on
both ocean coasts and in the Gulf' of Mexico as possible sites for superports.
Highly unstable and combustible liquefied natural gas (LNG) is an efficient
mode for shipping that fuel, but the dangers to life and property in such ship-
ment are beyond calculation.

Even allowing tor the adoption of restrictions that could ameliorate the envir-
onmental consequences of these energy delivery systems. certain onshore im-
pucts trom the anticipated OCS exploration are inevitable. The secondary
growth needed to receive and refine oil and to accommadate construction and
oil rig workers presents an entirely separate class of environmental issues. In the
coastal areas, these issues are being addressed by state coastal zone management
agencies to ensure that only suitable types and levels of development occur.

Coastal states are not the only ones affected by the pressure to increase
domestic energy production. Leases have already been let for mining federal coal
reserves in several western states, and oil shale is still considered a viable—if
distant: source of fuel. Extracting these mincrals implics major environmental
impacts.

“For one thing, strip-mining appears to be the method that will be used to
remove much of the energy minerals from the ground. In the absence of federal
standards to control this activity, state legislation is required to protect the land
resource from imprudent mining practices. Wyoming has adopted stringent regu-
lutions and has been given authority over mining of federal as well as nonfederal
lands through an agreement with the U.S. Department of Interior. Concerns still
exist in Wyoming, however, over certain mining techniques. such as stripping of
alluvial valleys,

The mining of western fuel minerals also places new and stronger demands on
the area’s water resources, Ol shale conversion into a usable energy sonree is a
water-intensive process. Additional water would be needed it coal slurry pipe-
lines are used to transport the coal from the mines to. remote generating facili-
ties. Even on=site coul burning tor electricity production would require water for
use in the generators.

Because of limited water supplies in many areas of the west, the energy-re-
lated uses of water may involve diversion of substantial amounts of water from
agricultural purposes. This could mean a reduction in total acreage of productive
arable Tand. The economic consequences of tosing agricultural land could surpass
any environmental cost. ]

Further etfects of cnergy development in the west may be manifested in the
boom-town syndrome. Under this scenarto. mobile home parks and other tem-
porary housing are developed across the landscape with little consideration for
public factlities and costs.
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In preparation for or in response to  the environmental concerns prompted
by energy development, several states are increasing their control over potential
sources of deleterious effeets. The federal Coastal Zone Management Act and
subsequent QCS impact funds give coastal states a mechanism for addressing the
problems associated with OCS$ g\plumlmn and the siting of other facilitics in
coastal areas.

Some states, such as Massachusctts, have assumed an active role in oversecing
federal activity in the leasing of OCS tracts. Through this participation, the state
is negotiating with the Department of Interior tor the inclusion of restrictions on
drilling areas and drilling procedures in its leasing regulations; "‘Other coastal
states have enacted, or are considering, laws to compensate’ victims of oil spills.
New Jersey’s Coustal Arca Facility -Review Act and Spill Compensation and
Control Act are effective tools tor dealing with energy impacts on the coast.

To cope with the expected impacts ol coal development, mined land reclama-
tion laws, similar to Wyoming's, have ‘been adopted. Wyoming also has estab-
lished an industrial siting council charged with reviewing and approving construc-
tion of major industrial facilitics over $50 million. Because of thie high threshold
placed on developments to be reviewed, only two applications were processed in

nearly a year and a halt, The Council does, however, provide a unique structure

for examining the environmental, social .md u.onunuu impacts of large industrial

developments,

Lacking federal energy policy defining the relative reliance to be placed on
various energy forms and the sequence and pace for developing new sources, the

sstates have been limited in their choices of energy policies. Adopting stopgap
.measures of strip-mine and facility=siting control will help alleviate some of the

environmental dumages-these operations could impose. An expanded picture of
what the nation’s encrgy goals are to be is necessary, however, before states can
identify the parameters in which brmder decisions about their appropriate activ-
ities can.be made. - .

Exotic Substances: Nowhere to Go

The state officials interviewed exhibited o growing concern over the un-
checked profiferation of wastes and other products that are known to be toxic
or hazardous to human health. The issue for the states is complex. First, there is
a need to identity all such substances, but bevond that there is a need to define a
clear state role regarding the establishment and enforcement of controls over the
handling, use, and disposal of these substances.

Chicef among concerns about toxic substances is disposal of radioactive wastes
from nuclear power plants, Historically and statutorily, this has been a federal
concern--originally under the Atomic Energy’ Commission ‘and now under the
Nuclear Regulatory Commission. However, the sites currently being used and the
indefinite projections as to future sites are located within state boundaries, with
definite implications tor the state selected as the depository. and pmsnbly for
neighboring states,

Horror stories abound regarding the subterranean migration of mdlod&.lwe
materials from nuclear burial grounds in Hantord, Washington, and Maxey Flats,



Kentucky. State officials charged with oversecing environmental matters are
aware of these occurrences and are wary of baving their own states used as
nuclear dumping grounds, '

Georgia officials expressed some anxicty about the location of a nuclear
reprocessing” plant in South Caroling. Some officials interviewed say the site
chosen is dangerously close. to the aquiter that supplies much of northern
Georgia's groundwater. The e of waler contamuinition has caused Georgia to
look for ways to affeet decisions about on=site waste disposal at the plant and
the location ol the plant itself.

In Cotorado. radivactive military wastes were discovered in the foundations
ot school buildings and housing developments. While remedies were provided by
the federal government., the lessons were dearned. State officials now are relue-
tant to aceept further nuclear burdens in Colorado.

State officials also are perplexed by polychlorinated biphenyls (PCBs).
Bloomington, Indiana. is the location of o Westinghouse plant that uses PCBs to
mitke clectronic components. The federal ban on those chemicals through the
1976 Toxic Substances Act will prohibit their use, except in closed systems. The
law does not. however, tell how to cope with the residue of PCBs that have been
fowing through the city’s sewer system for years.

Uncertainty pervades state officials’ thinking on the matter of regulating the
products of scientitic achievements and technological developments. Other than
through rescarch at the fuderal level, there is little way for states to know which
substances they nust control, Furthermore, methods of control and of tlushing
out already infested systems may require resources and technology beyond the
capabilities of most states. [Cis a small benefit to the states that, as one Califor-
nia official put it, “the documented carcinogenic eftects of PCBs have demon-
strated the human health effects of environmental regulations and heightened
the awareness of the general public.™

The federal Toxice Substances Act and the Resource Conservation and Recov-
ery Act adopted in 1970 provide federal assistance to states to control these
maderials. New state legistation may also permit’an increased state role in this
arca although the nature of some substances or their commerce may require
federal action Tor effective regulation.

New Jersey's Spill Compensation and Control Act primarily is directed at the
problems pused by petroleum products. but it also contains provisions pertaining
to “hazardous substances™ as detined by the Department of Environmental Pro-
tection and the tederal Environmental Protection Agency. In addition. owners of
major facilities that handle or produce hazardous substances are required to pay
4 lax into a fund to compensate partics damaged by the unauthorized release of
the substances. Class actions may be filed with the Department of the Public

Advocate. and civil fines may also be levied against oftenders.

The problem of exotic substances release seems to be an issue of more than
bricl duration. As research continues. it is possible more hazards will be discov-
ered requiring further technological and institutional sotutions,

Land Use: Reconsidered

The ground swell of state activity in the enactment of lind use contiols of the



carly 19705 has slowed. Oregon’s law was challenged by a public initiative in the
1976 clection: it survived. In most other states visited, state land use control was
not mentioned as an item for major attention this year.

The general trend of the reeent legislative sentiments toward land use seems
to indicate that land use responsibilities will continue tw be devolved to locul
governments. The 1976 Califomia legislature adopted a coastal act which re-
quires local governments in the coastal zone to prepare land use plans in accord-
ance with state promulgated guidelines with state {inancial and technical assis-
tarice. New Jersey in [976 passed the Local Land Use Planning Act. Massachu-
setts uses local land use plans as a prime clement in the development of its state
growth management plan. Georgia’s recently redrawn constitution contains a
provision which, according to one interpretation, gives the state the sole authori-
ty to plan and local governments the sole authority to zone, but'the courts have
yet to decide that issue. :

The heart of state luid use activity now appears to be in complying with the
requirements of federal legislation. As the deadline for the mandatory land use
element of HUD 701 plans nears, states are striving to meet it and are supplying
technical assistance to local governments giming at the same date. The land use
planning component of Section 208 of the Federal Water Pollution Control
Amendinents is being handled by most states with caution: it has not been taken
as 1 license (o plin o state border-to-border, and its products may be rather
timid.

Meanwhile, state coastal zone management contintes to be “state land use
planning in a microcosm.” Indiana passed through its first tortured yeur of the
federal Coastal Zone Management planning program, unsure of its continued
purticipation. Oregon has issued guidelines for the coustal Zone under its Land
Conservation and Development Act. Massachusetts is anticipating approval of its
management plan under the federal CZM Act. Georgia's cffort moves ahead
encouraged by a favorable court decision that the state owns all its ocean
beaches.
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III. Regulation

Introduction

One environmental concern iy common to all states the pervasiveness of
regulation as a tool for achieving environmental quality. The environment
peaked as u national priority issue in the carly 1970s. The leveling oft of atten-
tion that vccurred sinee has coincided with an cconomie recession und with the
enactment of further federal and state statutes addressing environmental quality
and resource management. Activity in the environmental arca has now moved to
the implementation stage. Consequently | environmental quality has become
synonymous with regulation.

Environmental regulatory programs are diverse. ranging from mandatory stan-
dards on aflowable-effluents and emissions to regulations governing the proced-
ures and conditions for issuance of a permit. Regulations also accompany man-
datory state and local review processes, even when such reviews are designed for
information rather than for permits. This chapter explures the problems associ-
ated with regulation as a policy approach to environmental objectives and the
efforts of states to address these problems.

The Problem of Process

The pereeption is widespread that the problems associated with a regulatory
approach do not lie in the fact ot regulation itself. Nor do they lie in particular
standards and procedures. The nujor problem lies in the process by which regu-
lations have emerged and are implemented.

The scope and complexity of covironmental regulation have increased dra-
matically. New arcas of concern are subject to governmental policies and more
governmental actors have entered the regulatory process. The traditional public
heatth-local government tocus of environmental concern has long been sur-
passed. Several states initiated environmental quality and natural resource con-
servation programs prior to the federal efforts of the late 1960s. However,
federal programs in air'and water quality. noise, solid waste, and sate drinking
water serve as catalysts that bring state and local governments into far-reaching
regulatory - programs. Muost states have {urther adopted regulatory controls over
land resource areas such as wetlands, surface mining, and power plant siting.

The growing number and the complexity of environmental regulations bring
outeries of red tape, conlusion, and governmental intrusion from both the pri-
vate sector and various governmental entities. Yet the onslaught of regulation as
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a tool (o achicve environmental policy goals is unlikely to subside. Many state
officials agree that regulation can be an onerous and poor method of doing
business. Yet most see few ulternatives. Regulation is argued to be necessary to
make environmental programs effective. Some individuals are not likely to tuke
voluntarily the necessary steps to achieve environmemtal objectives. In a market
cconomy and in a governmental system geared to crisis management, regulation
may be the maost feasible way to encourage actions which have immediate costs
and long-term, indirect benetits.

With regulation at the forefront of environmental programs. the lellcngc
facing state olficials is to make the regubitory process less cumbersome and more
efficient. Most public officials, and many businessmen, would agree with an
interview conunent that the “costs of environmental progeams result from their
procedures not their standards.” The costs of instituting the technology or pro-
cedural changes necessary to meet environmental standards may be unbearable
for small or marginally profitable firms. But, for larger firms the nxjor costs and
source of frustration lie not in meeting the standard, but in the costly delays
causcd by procedural requirements. While private business is not necessarily
happy with cavironmental programs. its main concern is with the need for
estublished ground rules to reduce risks and uncertainty.

For the most part the current disagreement between government and the
private sector is not over the value of the environment, but over the management
and enforcement of environmental programs. Thus, state officials see 4 need to
reduce the number of environmental hoops. without reducing the commitment
to a quality environment.

There is considerable sensitivity within state government to the need to im-
prove the cfficiency ol the regulatory process as enforcement programs affect
small businesses and individuals. Continucd favorable state court rulings on state
authority for eavironmental regulation may also depend upon the development
of regulatory programs which are reasonable in their demands and procedures.

Shortcomings in the Regulatory Process

Several specitic complaints against environmental regulatory programs were
raised by officials in the preparation ol this report. They include attacks on: (1)
the overlapping jurisdictions and uncertainty associated with regulation: (2) the
intlexibility in implementing regulations and standards: and (3) the costs asso-
ciated with contorming to environmental stundards and procedures. Similar com-
plaints are made by private business and local governments against state rq,ul.n—
tions, and by state government against federal agencies.

Overlupping Jurisdictions
The piecemeal emergence of federal and state environmental policies and

programs contributes to overlapping jurisdictions and contradictory standards.
The result is confusion, uncertainty, and delays for those subject to the regula-

“tions.

Environmental programs lave been cumulative, with little or no cffort to
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codify the various laws and attendant regulations at either the federal or state
level. Consequently, overlapping and disjointed regulatory programs are com-
mon. The complexity and contusion associated with environmental regulation
stem from the number of actors involved and the duality of regulatory proced-
ures at the state and federal levels.

Most development-related activities of any scale and complexity require sev-
erul different environmental permits. Typically. the various environmental per-
mits needed for a project are issued by different state and local agencies. cach of
which may follow different standards and timing for review. Measures adopted
to meet the standards required under a permit. such as for groundwater appro-
priation, nay fail to meet the standards necessary under a separate permit appli-
cation for water pollution discharge. State legislation and regulations requiring a
permit also are not always clear on how jurisdiction is shared between the state
and the locality concerning permiit review and issuance and subsequent enforce-
ment.

Particularly in public health arcas (e.g.. groundwater, subdivision standards), a
local government and a state agency have a role is setting standards and in
determining whether a proposed activity is acceptable under those standards.
Too often, a mechanism to reconcile contlict created by the dittering standards
and permits s absenlt.

A major compluint against environmental regulition is the duplication of
regulatory procedures. The problem arises primarily when both tederal und state
agencies administer similar programs in related arcas. The result o proposed
activity which is subject to federal and state permits and/or EIS requirements—
frequently must meet dissimilar standards and procedural requirements for the
same activity. When federal agencies have approved state administration of feder-
al permit programs, the regulatory steps and procedures are somewhat simplified
sinee fewer actors are involved. In most states, however, administration is totally
federal or is shared among state and tederal agencies, In such instances, an
applicant must deal with federal procedures und state procedures to obtain the
requisite permits. The number of regulitory actors and procedures increases
when local permits are included. ,

The overlap in federal and state jurisdictional suthority in air and water
quality progrimus frequently leads to friction between state and federal agencies
in progrum cnforcement. One state official accused federal EPA officials of
engaging in “bhean-counting.”™ or enforcement quotas. in its insistence on federal
enforcement of regulatory programs also subject to state jurisdiction. With this
overkaip and triction among enforcement agencies. the regulated individual is
frequently at an impasse regarding which measures to follow tor compliance.

Many stafes have sought to improve state and Jucal decisions on public and
private projects having significant environmentual impacts by emulating national
Environmental Protection Agency requirements tor an environmental impact
statement (EIS). The resulting two-track system of environmental review for
many projects brings charges of duplication, delay, and more red tape in obtain-
ing necessary approval. Separate state, as well as lacal. IS requitements increase
the potential Tor legal challenges and concomitant delays to a proposed activity,
Such legal challenges are frequently uarelated to substantive environmental js-



sues. NEPA-refated requirements have, in the words of one state official. become
Ctotally procedural, with everyone knowing how to play the game.”

Environmental programs cxacerbate the continuing tension between state and
local governments over the distribution of authority and program administra-
tion. Regulations for air and water quality may be imposed by federal agencies,
but local governments often view state agencies as the culprit. In some states,
agencies arc hesitant to rely on local governments to implement environmental
programs. In some instances, local officials who tuil to comply with environ-
mental standards or to administer delegated responsibilities are perceived as part
of the problem in enforcing environmental programs.

The growing expericnee of states i administering environmental programs
has strengthened their eredibility with the public. In states where environmental
quality programs do not seem to have strong legislative support, the sentiment is
expressed that regulation should shift to the states. Even those opposed to the
direction of many environmental programs would prefer state administration of
federal progrums and regulations. Officials in several states cited industry’s frus-
tration with local permitting procedures as a reason lor its greater willingness to
work with the state in-environmental programs. In one state, o survey in connec-
tion with the Coustal Zone Management progeam tound greater confidence in
state government administration than in local administration. )

Regulation and ntlexibility

Local government and private sector denunciations o “red tape™ in environ-

mental programs are mirrored in state officials’ charges of federal intlexibility

and indecision in the administration of environmental programs. The problems
lie both in federal programs which are delegated to the state for administration
and in federal activities which Tail to consider state cavironmental policies and
programs.

Federal programs in air and water quality call for state administration of
standards, permit issuance, and compliance plans, subject to federal approval.
Currently, few state plans and programs have met full federal (EPA) approval,
contributing further to the problems of duplication in permit programs. Not all
states desire to administer such programs. Many of those which do administer
them muintain that federal rigidity is an obstacle to effective state administra-
tion. : ‘

State officials are outspoken on the difficulty which EPA regulations cause
for the creative design of programs and Hexible administration of regulations.
National standards and regulations cannot be applicable to the environmental.
economic, and governimental peculiarities of all states. The difficulty of meshing
state envirommental conditions and programs with federal requirements varies -
according to the state involved and with the program. Even when good working
relations with EPA regional offices exist, and when the ditferences in tederal and
state statutes are acknowledged, EPA's pereeived rigidity in enforcing tederal
regulations creates hardships for state governments.

Officials in several states assert that federal insistence on adherence to federal
regulations undercuts etforts to develop fiexible state programs that are consis-
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tent with overall state objectives. Furthermore, where state initiatives preceded
federal policies, the requirement to adhere to EPA regulations may hamper an
ongoing program. In such instances, federal regulations are held to be “unreal.
unresponsive. unnecessary. and inflexible.” Some Oregon officials estimate that
their water quality program which began in the carly 1980s was set back a vear
and a hall by being confined to the requirements of the federal NPDLES ap-
proach.* Further, they feel that federal NPDES regulations, perceived as “bur-
densome and (oo long in procedures.” are a setback to existing state initiatives in
water quality. Federal regulations and rigid enforcement provisions also are con-
trary o the compliance and enforcement mechanisms developed by some states.

The narrow regulatory interpretation ol lfederal environmental programs un-
dercuts efforts of state officials to use federal funding for such programs more
creatively and effectively. In Massachusetts. where an effort is under way to use
cnvironmental programs as. part of a more positive growth management strategy,
the regulatory tocus of federally Tunded programs has hampered Hexibility ac-
cording to some stute officials.

Some state officials contend that EPA's inflexibility is matched by its indecis-
ivencss in approving state envitonmental programs. State legislitors are particu-
larly sensitive to the “federal preemption™ concept wherein federal agencies
withhold approval of state programs developed under federal policy initiatives.
State administrative olficials often are irrituted by federal waflling on state
administration of such programs. In the words of one official. “the feds should
run the programs or they should delegate them. with adequate reviews and
general audits (o ensure the state™s ability to adiminister the program.”™ An offi-
cial in another state phrased it more strongly: "1 wunt no federal EPA interfer-
ence with the state’s compliance and enforcement programs unless the state
hasn’t done its job.” : )

A sccond way in which federal agencies are scen as intlexible is in tederal
ageney compliance with state environmental programs. The management of fed-
cral lands and a number of federal developments, such as those of the Bureau of
Reclamation and the Corps of Engincers. have significant implications for the
management ol state environmental programs. [n the cast. state ofticials often
find federal noncompliance with state permit and review programs more of an
irritant than a major stumbling block to state administration. Officials in states
likely to be impacted by oft-shore drilling. however. want the terms of tederal
leases to include due consideration to state environmental stundards and pro-
grams. :

In the western states, where federal landholdings  and projects are more
extensive, the problem is more severe. The issue for the states is how to design
and manage effective programs when signiticant landholdings and activities are
not subject to state jurisdiction. Jurisdiction over federal water projects and
energy development projects on federal fands is o particularly sensitive arcu. Yet,
the problem extends to other arcas of resource-related activities and permits.

*National Pollution Discharge Flimination System permitting process pursuant to Sec-
tion 402 of the Federal Water Pollution Control Act Amendments of 1972, :



The Burcau of Reclamation often is cited as insensitive to state water quality
management plans in its development of irngation projects. In California, de-
creased flows resulting from one planned dam project threaten some arcas with
saltwater intrusion beyond that permitied by state standards.

State officials couple their charges of federal intlexibility and noncompliance
with suggestions For improving the mesh of federal and state programs by allow-
ing greater state flexibility and latitude in enforcement. Such flexibility would
permit state officials discretion in tafloring federal programs to local and regional
conditions. Oregon officials say federal insistence on hard dates for compliance,
on fines and injunctions undercuts state conciliation and encouragement of in-
dustry to tind innovative means o comply with air and water quality standards.
Orcgon’s traditional emphasis on conciliation and cooperation with offenders
tailors the compliance methods and schedules to the individual case, while pro-
viding realistic abatement of pollution,

in arguing for greater flexibility and responsiveness to state needs. state offi-
cials do not suggest that federal programs and national interest should be handed
over to -the states. Siaying that tederal programs are “like a nervous system
without a brain.” onc official argued for o wholesale review of federal invest-
ment and regulatory - programs. Such o review should recognize differendes
among states, yet be supportive of the hicrarchy of national interests. Physically
focating EPA officials within the state may improve communication among state
and federat officials and increase mutual sensitivity 1o their respective objectives,
perspectives. and statutory mandates.

State efforts 1o encourage federad compliance with state standards and per-
mits have varicd. Many officials withhold judgment on federal agency flexibility
and willingness (o observe state programs. Federal compliance must be volun-
tary. in light of a California state court ruling that the state had no procedural
tics over activities on federal Tand. Wyoming has had suceess in its-dealings with
the federad Department of the Interior under a special court agreement that the
more stringent state reclamation standards apply to stripmining on federal land.
Officials in other stutes are less optimistic: that cooperative agreements with
federal dgencies, without enforcement mechanisms, are the answer. Some states.,
such as Qregon, have, through discussion with their EPA regions. established the
principle that the ‘state should be involved in decisions dealing with federal
permits and with privite activities on federal lands which are of significant
interest ta the state, ‘ ' :

In other states. officials find that persistency can make federal agencies recog-
nize the need to cooperate with the state in areas of mutual concern. Georgia
officials fecl such persistence contributed to the current system of state-federal
joint notice of proposed activities requiring reviews and permits.

While state officials criticize the inflexible interpretations of Tederal regula-
tions, state programs are not immune to_the charge of inflexibility. Locat govern-
ments, which issue and are subject 1o environmental regulations and permits,
ltequently view state regulatory agencies as the “bad guys™ who refuse to givé
the tocals adequate consideration in enforcing state standirds and review proced-
ures. California has recognized the need For greater flexibility and latitude asso-
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ciated with the CEQA regulations guiding the EIR process.®* The model EIR.
patterned for projects and their impacts. did not casily serve the review of
policies and plans, even though such proposed activities were also subject 1o the
CEQA. Recent modifications to the law are intended to alleviate this inflexibili-
ty.

The Costs of Regulation

The ditficulties associated with red tape and inflexibility contribute to a third
major concern with the regulatory approach expressed by state officials -deter-
mining the cost of environmental régulations. The cost to the state of instituting,
monitoring, and enforcing environmental programs is seldom mentioned as a
factor in evaluating regulatory programs. However, all officials express concern
for the dollar costs imposed on private business and local governments which
must comply with environmental review pracedures. Few would go so far as one
state official who said environmental quality programs actually save state and
business dollars by getting environmental considerations and costs up front,
rather than in post facto cleanup efforts.

Local government and private business appear to be accepting the need to
assime  certain costs Tor resotree management. What they are not willing to
asswme s the cost associated with complex procedures to achieve environmental
qualily objectives.

In several states, local government hostility to state environmental programs
is waning. Local government support tor a state lead in environmental manage-
ment is not without reservations. One criticism of state environmental programs
is related to the distribution of program responsibility. Local officials say the
state agencies, in designing regulatory environmental programs, fail to give sufti-
cient attention to the local role in pollution control programs relative to the
state role. Many local officials argue that air and water quality programs are a
heavy burden on local government budgets. The burden can be signiticant, since
tocal governments are potential poliuters as well as regulators.

States also are becoming more aware of the costs imposed on local govern-
ments by the requirements of environmental procedures, Local governments are
less capable of passing costs on to the consumer. Local officials may prefer local
control of regulation, but in many states they are seeking state assistance to
meet environmental requirements. However, as one state official commented,
“State aid does not vccur without sonie preemptions.”

Ways of helping local governments with compliande costs and the extent to
which states encourage local governments to assume such costs vary. For ex-
ample, several states assume a portion of the local matehing tunds required to
obtain federal grants for wastewater treatment facilities. One state, by taking
legal steps to convinee local and regional sewage authorities to act, has com-

*The Calitornia Environmental Quality Act requires the preparation of Environmentad
Impact Reports much as the National Envitonmental Policy Act requires federal Environ-
mental Impact Statements.
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pelled significant Iucul c\pcndilum for sewage treatment programs, But, as one.
official commented, “You can't close down local government for inadequate
treatiment of sewerage.”

State agencies also are becoming aware that tocal Officials; like private busi-
nessmen, are being buried in regulation. Enviconmental regulitions are so com-
plicated that many smaller communities could use, but cannot afford, a full-time
lawyer tor environmental programs. Local governments argue that the costs of
procedures associuted with planning and management programs are not ade-
quately considered. In response, a few states are providing limited lunds to local
governments for costs they incur complying with state and téderal environment-
al programs. Colorado, as an example. gives local governments an amount equal
to § pereent of federal 201 allocations* Tor technical assistance in water quality
planning.

States ure also assisting industry in mecting environmental standards. In
Georgia. the Environmental Protection Division of the Department of Natural
Resources works with operators of prospective new facilities in site selection and
in delincating spedilic pollution control requirements. Colorado’s joint progrim
review process involves the private sector and local government with state offi-
cials, in identifying problems and opportinities associated ‘with new ski stope
development. . .

Streamlining Regulatory Procedures

The charges of duplication, red tape, and the associated costs have increased
states’ sensitivity to regulatory procedures. State officials are unwilling to abun-
don the tool of regulation. However, they are conscious of the need to improve
the effectiveness and simplicity of their regulatory programs. It is now a matter
not of reducing standards, but of weeding out inetticiency.” says one official.

“Regulation is necessary., but it must be simple. and fairly and quickly admin-
istered.™ These words reflect the working premise of most state environmental
officials as they seek to triim repulatory procédures without weakening the objec-
tive of a clean cnvironment and well-managed natural resources. Several ap-
proaches are being attemipted. One is an effort to create an awareness” that not
every cnvironmental problem can be regulated. The second is mcdum\ms o
address criticisms leveled against permit and review procedures.

In developing state regulatory ind enforcement programs. many state officials
follow the advice, “*Don’t take on the world.” Rather thun attempt to regulate
every problem, state officials recognize the limitations of staft expertise and
time and of available local povernment enforcement tools, By developing an
enforcement strategy . ofticials seek more effective use of their resources and
public credibility.

The most widespread effort to intrease the etfectiveness of regulatory pro-
grams is occurring with steps to streantline environmental assessment dnd eavi-
ronmental permit procedures. The effort is intended to increase the efficiency of

*Section 201 of the Yederal Water Polluuun Control Act Amendments of 1972, P.L.
92-500 pertains to planning and construction grants for wastewater treatment tacilities.
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Teview programs with requirements for vast quantitios ol data, hearings. and
approvals by numerous agencies. There are several general approaches: (a)

greater clarification of what constitutes adequate data and reporting of impucts: -

{b) improved informution and carly communication between public officials und
applicants: (c¢) specified review periods for state agencies; and, most commonly,
(d) somce torm of a one-stop permit system.

California is attempting to modify the regulations governing its cnvuunmcnlal
assessment procedures. Recent amendments to CEQA regulations are designed o
reduee inefficiencies in information reporting requirements and to improve the
program’s {lexibility. CEQA is viewed by state officials as an informational
device to improve decisionmaking, not as a regulatory program, Thus, new regu-
lations provide greater chwification of what constitutes an adequate level and
range ol reporting. New regulations also address the problem of repetitive report-
ing of basic environmental data. The state encourages a master environmental
assessment base (o assist state and local agencies in the EIS process. The assess-
ment base, by apgregating all data on state resowrees presently maintained by
state agencies, would provide a common data base for all jurisdictions. The state
Office of Planning and Rescarch also recommends that local agencies develop
local master environmental assessments to provide & common set of data and to
define a common context in which environmental impacts are evaluated. Devel-
oping such master environmental assessments could simplity EIS preparation and
would improve the refiability of assessments. *

Improved communiciation between applicants and state officials responsible
for permit issvance is another important way to minimize unnecessary work.
One relatively simple means is (o notify applicants about permits that will be
required for particular activities, One of the major Trustrations for applicants,
particularly those with smaller projects, is determining which of the many per-
mits (covironmental and otherwise) they must obtain. Some states, including
Massachasetts, Wyoming and Oregon, provide a detailed permit directory or a
permit office or ombudsnun.

A sccond way Lo improve communication is carly . informal contacts between
applicanis and state officials. Several states, including Colorado and New Jersey,
have instituted pre-application conterences. Both parties discuss the proposed
project, its likely impacts, and its probable reception within the permit system
without cither party being committed. Such cuarly and informal contact between
applicants and the state, between local und state ofticials, and between state and
federal officials can lead to projects more likely to comply with required stan-
dards. It may also lay the gruundwork and provide persunal contact for reducing
future conflict. , )

Another response is to impose mandatory time schedules for agency review.
New Jersey enacted legislation requiring that permits must be issued within 90
days for certain projects or the project is deemed approved. Whilé there is some
inclination to extend the mandatory review provision to other activities, there
are problems with the approach. Projects which are large and complex and which

*Calitornia, OPR. The California Environmental Quality Act: A Review, March 1976.
Sacramento.
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involve technical envivonmental standards and multiple impacts can seldom be
adequatcly assessed within a short period. Reguiring an agency to sign off within
4 relatively short time may result in superlicial research and questionable deci-
sions. As a consequence. the time saved by having a quick turmaround on an
chmy s decision may be offset by legal chalienges from either uppuncnls ofan
approved activity or by ensuing environmental costs.

The most {requently used means to improve the permit system is a version of
one-stop permidting. A few states have adopted a formal one-stop permit pro- -
cess. Others are improving coordination among permitting agencies while still
retaining an ageney's prerogative (o grant or deny a permit. In most states,
statedocal sensitivities Keep local pesmit systems outside stute efforts to make
permitting more cfficient:

Ways to rationalize the environmental permit system are numerous, Massa-
chusetts has attempted to reduce the levels of bureaucracy by decentralizing the
permit process and by consolidating various agency procedures at the regional
level. Scveral states, including Oregon, New Jersey and Massachusetts. have
adopted a masler application form allowing the various permit review provesses
to begin simultancously . often putting the burden on stiate agencies to identity
projects over which they have pennit authority . The master application does not
end the necessity for individual permits. Individual permitting agencies still issue
or deny permits according o statutory or administrative criteria and policy.
However, a master application form. along with joint hearings, can contribute to
a reduction in an applicant’s paperwork and makes o more complete, uniform
record available to the reviewing agencies. Both of these factors can contribute
to a smoother, more ctficient processing of the application.

States, such as Georgia, with an enviconmental superagency have used their
organizational structure to develop an informal one-stop permit system (or pri-
vate, state and federal activitics. Having the major natural resource and pollution
control programs within one structure and under the leadership of one commis-
sioner increases (he potential for internal review, lisison. and coordination, as
well as resolution of conflicts among the various permit granting divisions. The
result can be greater coordination and more cfficient and effective procedures.

Regulation as Administrative Policymaking

The charge of administrative lawmaking is seldom specific to environmental
programs. It is not so much one of executive abuse of authority, but a concern
for the overall complexity of bureaucracy. Charges have been made that regula-
tory agencies are freewheeling with the authority grunted them under environ-
mental legislation. In some instances, overly zealous state officials have been
charged with using regulation to achieve environmental objectives which would
not have been adopted by the legislature. This is particularly true in land use
programs. In the words of one state legislator, “*Since legislators shy away from
land use, the planners take over.” In another instance, state officials who
issued regulations which they described as the “functional equivalent™ of the
statutory requirements were denounced by some legislators for failure to imple-
ment the faw. One legislator called this administrative practice “the greatest
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threat to democracy sinee the Reichstag Fire.”” While there is fegitimate concern
that state and federal regultory agencies may exceed legislative intent, muost
officials interviewed say agencies are sensitive 1o the issue. Legislative control of
appropriations encourages this sensitivity .

In an increasing number of states, legislatures have adopted or are considering
legislutive oversight of administrative regulations. Motivation for such oversight
extends beyond environmental programs. Tt reflects u general concern for execu-
tive branch mitiatives and accountability and the legislature’s sense of uncase
over the control of state policy. As one state legislator phrased it, “the burcau-
cracy, not policy level people, make regulations: and the burcaucracy just rolls
along at its own pace.”

However, many state officials, buth exceutive and legislative, express strong
reservations about the desirability and feasibility ol such legistative oversight.
The arguments against legislative oversight of environmental regulations are nu-
merous. The most frequently mentioned are the time and staff requirements tor
review of complex, highly technical regulations. Oversight of environmental reg-
ulations is- particularly troublesome, given the technical nature of many regula-
tory provisions. One legislator siid that even o full-time, well-statted legislature
could not conduct systenatic oversight of program regulations. Legistative com-
mittees and stafl seldom have the level of expertise to judge the details involved
in regulation, One legislator in a state attempting to conduct committee over-
sight of regulations admits the legistature is “foundering™ in its etfort.

One possible weakness ol legislative oversight is that it may become too

_political. Lacking sulficient time. statf, and information, the legislature may

cmploy o “put” reaction in selecting the programs for review. Regulations which
raise the ire of an outspoken constituent are most likely to be reviewed. In such
instances, procedures and substance are unlikely to be the criteria Tur review.

A third reservation about legislative oversight or efforts to dictate regulations
by statutory requirement is the inherent complexity of a regulatory system. and
the resulting need for flexibility. Efforts to restrict ugency. authority Lo promul-
gite regulations may backflire. An agency needs some broad authority (o meet
federal regulations regulations which frequently are conditions for federal
funds. Since many state legistatures meet infrequently | state agencies without a
sulticiently broad mandate would be severely hampered in the effort to comply
with federal program requirements,

Statutory efforts to dictate guidelines for regulations may also prevent agen-
cies from tailloring regulations to specific classes of activities or to changing
conditions. Categorical “exclusions™ and “inclusions™ to environmental pro-
grams are difficult o design in"advance. Therefore, efforts to spell vut every
detail in statutes take away from an administrator the necessary tlexibility to
administer a reasonable and equitable program. '

Laws tend to be passed incrementatly . with inevitable contlicts. Furthermore,’
the language of legislation is seldom crisp. Many bills are written to be all
encompassing, with general language on goals and with little attention to the
demands of implementation.

Mare feasible steps than legislative oversight of envitonmental regulations are
possible to prevent actual or perecived administrative abuse. One of the most



frequently mentioned is improved access to top agency officials by the legisla-
ture. Interested legislators can then stay informed of the direction in which
environmental programs are being developed. Tt also permits negotiation umong
state officials, legislutors, and interested parties before regulations are effective.
In some states, ad hoe committees composed of private seetor, executive, and
legislative members provide forums in which the exchange of information and
views contribute to the development of ageney regulations and procedures. Such
mechanisims can lessen the pressure exerted through the legislature to weaken
environmental standards or dismantle environmental programs. In other states,
formal commissions composed ol public. private. executive, legislitive or other
combinations of representation have been given the responsibifity to promulgate
agencey regulations. . : .

Several officials in different states from both branches of government suggest-
ed that the solution could be found in more carefully drawn statutes. This would
most likcly require extensive review of cach bill betore its final adoption to
ensure that it does not contlict with existing statutes and that it does not permit
an unwarranted amount of discretion to the administrator.




IV. Coordinating State
Environmental Programs

Energy conservation, land use. water availability, and the typical pollution
contre] programs are considered environmental topics open for consideration as
the emerging issues for this report. 1t was thus only o minor surprise that the
state officials interviewed brought up a wide range of current issues. 1t was then
not unexpected that these same officials should begin defining relationships
among several types of state enviconmental activities relationships that require
improved structures or innovative mechanisms to provide the needed coordina-
tion among theny. :

Few of the officials interviewed questioned the need for improved coordina-
tion among environmental programs, Citing increased awareness ot jurisdictional
competition among progriuns and apparent policy gaps, most telt there is a need
for regularized means ot resolving contlicts and assigning responsibility.

Some ol the conflicts among separate programs are inherent in the legislation
authorizing them. Nearly all the gaps result trom the Juck of specitic legislative
mandates, Policy and program coordination generally origimiate in the executive
branch where the problems arise when coordination is lacking.

State povernments have sought to lacilitute communications to produce a
unificd state posture and cost-effective action in the environmental arena. Their
actions range {rom enunciating broad policy guidelines under which all environ-
mental decisions are made. to assigning the same office manager to all environ-
mental agencies. Among the most common techniques used have been reorgani-
zation. linison officers. information sharing, and formal and informul mectings of
the relevant division or departinent heads.

Because of the relative newness ol most state environmental programs, the
recogninon of need for coordination is also fairly recent. The mechanisms tor
attaning this coordimation are still evolving. This chapter presents a snapshot of
these mechanisms as of carly 1977, )

The Structural Backdrop

~ The attention states have devoted to reorganizing environmental functions in
recent years points to the perceived link between structural tactors and coordi-
nation/eftectiveness concerns, Since 1967, 15 states have created environmental
superagencies. Little EPAs were established in 12 states * However, the continu-

*The Coundil of State Gavernments. frntegration and Coordination of State Environ-
miental Programs, September 1975,
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ing chatlenge of improved coordination and repeated “tinkering™ with organiza-
tonal structure suggest that structure is not the single or major kev. 10 policy
and program coordination. :

Most state officials concede that organizational structure can contribute to
improved couordination. They definitely agree that improper organization of en-
vironmental programs can hinder efforts to institute coordinative mechanisms
and procedures. The experiences giined i efforts to enhance coordination sug-
gest that, though no one organizational structure will. guarantee coordination,
some are more conducive than others. )

The organization ol environmental agencies involves some degree of arbitrari-
ness in the combinations und separations of highly interdependent functions and
resources. Nu structure could bring in all activities affecting the environment.

A specific functional focus on water resources, on economic development. on
public health, or recreation could, however, be defended in organizational terms,
even as the interdependencies are recognized. The more frequent model unites
pollution control programs and, sometimes, additional programs.

An organizational structure conducive 1o coordination also is complicated by
intergovernmental tactors, ‘Authority for the planning. review, and regulation of
environmental programs and activities impacting on the epvironment is shared
among local. regional, state. and Tederal agencies. and often various boards and
commissions. Thus, the tfrapmentation in structure is both horizontal and verti-
cal. Devising a structure (o encourage coordination among agencies, divisions,
burcaus, and commissions at the same level is ditficult; designing a structure to
induce coordination among the various agencies at ditTerent levels of government
may be a superhuman task.

Courdinating lines of authority and the number of boards and commissions

“with a policy role is more critical than bringing a number of functional programs

into a single environmental ageney.

L~ Cotorado, environmental reorganization has béen limited. Functional pro-
grams for air and water quality. solid waste, and noise are locuted within the
Health Departiment. The policy and rulemaking authority is vested in statutory
commissions. The independent bases ot the commissions and their tendency 1o
construe legislative mandates narrowly increase the difficulty of resolving con-
licts among various regulatory, review, and permitting programs.

Calitornia brings several resourcesrelated activities under the umbrella State
Resources Agencey. However, the numerous state and regional boards, commis-
sions, and departments responsible for plans, policies, and permit issuance have
varying degrees of autonomy {rom the ageney -head and trom the state-level
boards. Coordination is thus extremely difficult because there is no strong cen-
tral coordinative position, ' '

Wyoming's: Department of Environmental Quality pulls together the major
pollution control programs of air, water. and fand. An independent environment-
al quality council appointed by the governor promulgates rules and regulations
and serves as a hearing board on cases arising trom the laws and regulations
issued by the department. Department policy decisions are determined- by the
three advisory boards which cach seeve one ol the nujor divisions, The overall
council whicl could serve as a coordinating body is separated from line agencies
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by the independent policy advisory boards and assumes more of a quasi-judicial
role.

I Georgia. pollution control and resource management programs all reside
within the Department of Natural Resources. Reorganization in Georgia moved a
step beyond Wyoming in the degree of centralization. Thirty-thrée tormerly
independent agencies and programs were brought into a new agency. and their
separate policy boards were abolished. The superagency is headed by vne Bourd
of Natural Resources which appoints the commissioner, sets policies and ap-
proves regulations for all divisions within the agency. The presence of one overall
policy and rulemaking body enhances the likelihood that mechanisms to mini-
mize inconsistencies among functional programs will be effective. Furthermore,
the prospect for coordination mong agencies is enhanced by the fact that the
Office of Planning and Budget in the Otfice of the Governor has the statutory
authority to resolve conflicts among agencies. '

Mechanisms for Coordination

It would be improper (o term il processes (or coordination among state
government programs as “mechanisms.” Informal discussions around the coffee
pot or wver lunch often enable personnel of different agencies to exchange views

Cand to bring cach other up to date. Several officials said that while formal
mechanisiy are nice, they tind that when a contlict exists between agenceies.,
picking up the telephone and thrashing over the situation is 4 perfectly adequate
method tor achieving coordination.

Other techniques for information sharing have been more formalized within
state governments. Some of them, such as the A-9S5 clearinghouse, are geared to
a broad participation among many agencics. Some, such as permit review pro-
cesses, aperate only between agencies requiring frequent contact. Other mechan-
isms are structured to facilitate consideration of specific projects or actions.

The A-9S review process is not emploved by all states 1o its maximum theo-
retical potential, but some have devised selective purposes tor which it is emi-
nently suited. In Georgia, the Otfice of Planning and Budget (OPB) uses review-
ing agencies” comments not so much tor what is said about 4 proposed project,
but for determining (he attitudes and concerns which underlie those comments.
This information permits the OPB to identify possible policy or program con-
flicts among agencies as well as any inconsistency with the governor’s goals and
policies. The large number of projects which enter the A-95 svstem in the
Department of Nutural Resources Tor review makes detailed assessments diffi-
cult, but important issues are sclectively addressed after the staft judges the
project’s signilicance and the appropriate agencies to pertorm the review.

In Massachusetts, the State Planning Otfice uses its weekly A-95 review ses-
sion Lo coordinate programs with overall state policies. The reviews are directed
toward determining project consistency with the state growth strategy. Beyond
information sharing, Massachusetts is using A-95 as negative control over feder-
ally funded projects that would contradict the state’s planning framework de-
seribed in its growth policy statement.

Environmental impact review processes have been touted by some as 2 means



for sharing information and coordinating program activitics. Stat¢’EIR processes,

however, are often seen by applicants and nuiny state officials themselves as

procedural headaches that are so narrowly focused on individual projects as o

severely limit their use for broader purposes. Several states are attempting to

break out of this myopic view ol EIR. New Jersey has initiated a process to

stimulate program coordination. The Department of Environmental Protection

has bimonthly mectings of the department’s division heads. lotormationssharing -
among programs is thus facilitated: and prospects for coordination are enhanced

both by the centralized review. and by the frequent joint mectings,

Recent retorms in the Calitornia Enpvironmental Quality Act's impact state-
ment requirements enhance information exchange. Under the new guidelines,
the impact documents have become more manageable. Only problem areas re-
lated to proposed projects need be described at length and data does not need 1o
be repeated trom one EIR to the next: an inventory sutfices tor nonproblem
aspects of a project. und references can be made to data in other documents,

California officials consider the fact that EIRs must be prepared an indict-
ment of the planning process and hope that their recent encouragement of
master envirommental assessments will be heeded. These assessments would es-
sentially be resource duta bases trom which all planning would proceed. The
notion is that i all enviconmental planning decisions are based on the same
comprchensive collection of information. better and more consistent results wil
be achicved than from the current process of incremental plan development and
review. The coordination does not yet exist to provide the data base. The same
problem of data exchange has been noted in Oregon. To address it there, a task
force has been appointed 10 analyze alternative ways to organize the state’s
natural resource data gathering and use. )

Besides information sharing, several states try to put state personnel in con-
tact with one another regarding problems of common interest. In the Georgia
Department of Natural Resources, one of the four branches of the Environment-
al Protection Division is the Program Coordination Branch. [ts responsibilities
include providing support services tor the other branchies. operating the depart-
ment’s management information system. and initiating contacts between the
EPD and outside programs, such as coastal zone management. The use of ligison
officers us initiators of such conticts is felt to be o most efticient interagency
coordinating tool because those officers can choose the most appropriate entry
points and people for lacilitating communications on particular issues.

A similar approach is used in Indiana and Oregon. Stadl assistants to the
governors in those states are assigned 1o oversee functional arcas of state activity.
If conflicts between agencies occur, the relevant stafl member(s) assume a Haison
role by convening the appropriate agency personnel to discuss the matter and:
effect the execulive’s policy. ’

The various adaptations of the one-stop permit process. besides simplifying
regulatory procedures, also serve a coordinative function. In Oregon. a single
office is responsible for disseminating information about some 200 permit re-
quircments (about 35 of which are environmental) and for accepting and proces-
sing master application torms. These forms describe the proposed project and are
distributed among permitting agencies who must respond to the applicant within
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30 days, saving whether or not they have a permit interest in the project. In
Oregon and some other states, consolidated hearings may be requested by the
applicant or required by law. In cither case, such hearings are considered infor-
mational exchanges both between applicant and agency and between agency and
agency. Such processes ilso help to identity potential contlicts and opportunities
[or covperation among agencies, .

By having joint hearings or a central permitting office that oversees all permit
activities, a state might aveid the problem of the permit applicait obtaining
permits one at a time beginning with the vasiest and using his ““beftioad of
trophies™ (o pressure the remaining agencies (o follow suit. This is an acknow-
ledged practice. state officials say . but one that may be curtailed by the one-stop
processes that are becoming more apparent and more discussed in state govern-
ment and within the development community.

More repularized and centrally directed coordination procedures seem to be
cimerging in @ number of states. Some of these address the problems of advance
planing for specilic projects, while others are aimed more at the reconciliation
of policy goals and objectives. OF Fairly recent origin is the Colorado Plunning
and Coordinating Council. One role of the council is to pull together all those
vesponsible tor functional plinning in the state. The council cannot intertere
with or change the activitios of the several independent, environmentally related
commissions, but it does address those areas over which the governor is penmit-
ted diseretion.

As a coordinating device, both on an interagency and an intergovernmental
basis, Colorado has also set up a joint review process involving state officials.
local government, and the U.S. Forest Service working through cooperative
agreements. While serving as an intormational link among governmental levels
and as a forum for exchanging their puints of view, it also gives developers a
picture of governmental attitudes as well as the problems and opportunities that
might exist in connection with proposed projects. To date, this process has been
used mostly for advance review of ski slope developments, but its potential
reaches beyond these considerations,

In other states, coordination is indirectly facilitated through overlapping
membership on various commissions or through regular joint mectings of these
commissions. There are nearly as many variaztions in state mechanisms as there
are possible problems, but the state recognition of a need For an inteprated state
approach is apparent. Because problems imposed by a lack of coordination are
not constant, it is unlikely that many ol the mechanisms and structures dis-
cussed hiere will be pernanent. nstead. it should be anticipated thut the states
will continue to revise structures, adjust programs and institute new mechanisms
for a smoother blend of environmental activities.



V. The Institutionalization of
Environmental Concerns

A Not-So-Delicate Balance

While problems of water shortage, energy development, hazardous materials
disposal, fand use and the coordination of afl of these were common themes
among the states visited, another frequenthy mentioned and always visible issue
deserves particular attention. 1 is not easily measured. but it pervades the discus-
sions of all environmental programs whose effect is to limit - or put standards
on- development.

The issue is reterred fo as a babncing of environmeutal and econoniic con-
cerns. In reality, there are few decisions of state government involving a clearcut
choice between cconomic growth and environmental protection, although many
decisions involve clements of both. In many cases, the issue has foreed the state
Lo assert a leadership role in distributing political victories between dmlupmcnl-
al and environmental interests.

So, while the environmentalists move toward translating their goals into the
language of state programs, the development interests continue to make their
claims about plant closings, increased unemployment and rgdllu.d tux base. This
relationship does not suggest a balance but a battle.

To be sure, the development interests are not alwavs the “crass nay-sayers”
and the environmentalists are not always the “fuzzy-thinking idealists.™ There
are as many different descriptions of the two parties as there are ways of mani- -
festing the balance. In all the states, the  battlegrounds  tfor maintaining or
achieving b.ll.lmc are mulllplc .md dynamic. In no state is the question static or

s Vignored.

In 1976, 4 major lellcnbc was mounted in Oregon .q..nn\l the state’s pioneer-
ing land wse legislation. A citizen's initiative placed the repeal of that law on the
November ballot. The state’s authority in land Gse matters was upheld by a

cmargi of 58 pereent to 42 percent. Most of the state’s environmental officials

do not see this vote as & mandate for inereased state action and point out thit
although it was a victory, the tact of the challenge should temper future relited
state action with caution. Meanwhile. the timber industry. o major opponent of
the land use fegislation. is considered the loser in this battle. Even though it
supported the initiative for repeal, Oregon political observers say the timber
industry would have preferred fighting particular aspects of the law in the halls
of the legislature. The industry’s fear now is that the expression af popular will
might prevent any anticipated saccess in getting such legislative couperation;

In several states, a pereeption of imbalance has led to vocal coalitions bee

26



tween urganized labor and industry. In New Jersey. there is an identitiable
organization, the Society tor Environmental and Economic Development, that
voices the group’s opinions about environmental regulation. Such pressures in
New Jersey: have resulted inoa rollback of state air quality standards to the
federal minimum.

In California, the General Assembly prepared interrogatories to gather evi-
denee addressing the question of whether environmental efforts stagnate eco-
nomic progress. These were (o be submitled 1o members of the tabor, business,
government and academic comnwumities. A study was also planned by legisfative
stafT to determine what, il any. relationship exasts between environmental con-
trofs and the unemployment rate.

In Colorado, the balance issue centers, as do muny other concerns, on the
effects and demands of energy development. Most frequently. this entails 4
discussion of the allocation of water between the current agricultural and the
proposed energy development uses. o Indiana, an official said he believes the
state’s populace is pleased with the quality ot the state’s environment and that
they are afraid of o repeat of the recent closing of o US. Steel plant by the
federal EPA. Many people were laid ofl” because ol the closing, and, says the
official, “the air is not so dirty that we can attord to increase our unemployment
like that.”

The southern and border states visited are cagerly recruiting new business and
industry for continued economic expansion. but they are not compromising
environmental objectives to attract new jobs. Kentucky and Mississippi both are
seeking clean industry. Georgia is promoting the growth of its service industries,
and it goes one step further. The Environmental Protection Division of the
state’s Department of Natural Resources helps new industries with site selection
and pollution control requirements to meet the state’s rigid standards.

Environmentalists in the declining industrial northeast wish that such har-
mony could be established between industry and state environmental programs
there, The jobless rate in Massachusetts, Tor instance, is high, and the car of
public otTicials is particularly sensitive 1o charges that current state policies work
aganst increased employment. .

As long as some still see environmental controls and cconomic development
as mutually exclusive, the word “halance™ will cimtinue to be applied to their
relationship. In the state political arenas, and at the federal level, these issues
have been viewed as cither/or options, and policvmakers have struggled to estab-
lish an equilibrivm. More factual. and less emotional, descriptions of the rela-
tonships between them may promote more realistic and positive steps toward
cach. ’

“Making [t All One

The casual observer of air quality standard- rollbacks in New Jersey and the
attempt 1o repeal Oregon’s Tand use bill may conclude that effective environ-
mental management by state governments is on the wane. However. New Jersey
has not eliminated controls for air pollution: it hus merely reduced its standards
o a devel consistent with the requitements of federal law, and the Oregon lund
use bill was uphield by the voters.
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The reconsideration ol virious state environmental statutes and standards
merely represents adjustments fo attain the clusive balance. Ofticials in Georgia,
Colorado, Wyoming, Oregon, Calitornia, Indiana and New Jersey said the majori-
ty of citizens it those states Tavor the preservation of a quality environment. Up
to this time. however, and with the exeeption of federally required programs.
most environnie ntal measares have continued to'meet organized vpposition,

Whatever the origing and whatever obstacles were overcome, a significant
amount of environmental legislation is on the books in all states. All states, for
instance. have air quality . water quality and salid waste programs that entorce
federally wmandated standards, although a number of these state programs pre-
date the federal initiatives, and the state standards are often more stringent than
the tederal standards. Nearly all states have some forns of state-usdministered lund
use legislation. More than half the states have laws requiring environmental
impact statements for public and occasionally private projects. 1t is the states
which have assumed the leadership role in meeting the potential environmental
consequences ab stew energy development. In the final analysis, the SUCCess or
Faiture of the nation’s efforts to maintain and improve e natural environment
will be accomplished by the actions of the states,

The Taer that the balance question is psually raised mlhm the state capitols is
cvidence of the weight the state role carries. The states are perecived as the
balancers precisely because they have been the focal points of environmental
protection activities.

The states. bolstered by federal minimum standards for many programs and
by continuing popuiar support for most environmental goals. have stood their
ground in ddxndmg_ the integrity of their environmental progrums. And that's
the point: environmental programs are, today. as much a part of most state
governnients as highway departiments were in the 1950s.

An item occasionally reaches the news media concerning an environmental
crisis in which the state is or must become  involved. However, environmental
matters seldom are headline material any longer because they are being ad-
dressed by state governments on a daily basis. Issues are less likely to reach crisis:
proportions as they are addressed by effective state mechanisms that anticipate
or are prepared to fuce  potential large-scale problems.

In some states. environmental programs have become i working part of the
government and lave .mmncd the role ol equal partners with other state agen-
cies. _

What cannot be so casily shown is the genuine pride esuded by countless
state officials as they told of the strength and accomplishments of their environ-
mental programs. It is that pride which makes the programs successtul and which
will prevent state eavitonmental achievements from being overturmed now thit
they have come of age. ‘



'PART 2

VI. Introduction

Part 2 of this report is an overview of policy considerations emerging from
environmental dssues at the state level. The first four reports in the “State
Environmental lssues Series™ are summarized to give state officialy a concise
guide to these specific environmental issue arcas.® Abstracts of cach of these
Four reports are included at the beginning of each summary chapter.

Chapter V1L is a summary of policy implications for state energy conservation
policies and programs in the public utility and building sectors. Chapter VI is
an overview of the status of the environmental impact assessment process and
recommendations for its improvement. The institutional und technicat challenges
arising from the control of diffuse source pollution are discussed inChapteriX.
Problems of both air and water pollution caused by diffuse sources are analyzed.

The impact of Indian rights and claims on state environmental management is
cxplored in Chapter X.

Finally. a rescarch agenda taken from cach of the specific issue ureas is
presented. This agenda serves as a point of departure for continuing study of
environmental and related issues from the state perspective. Ftis hoped that the
rescarch agenda and the presentation of issues will help guide- the allocation of
research and research support-in directions of most value to state environmental
decisionmaking needs.

The four environmental issue areas discussed above  energy conservation, en-
vironmental impact assessment. diffuse source pollution. and the impact ot na-
tive American claims on state environmental management  were identified at the
‘outset of this project by an advisory pancl of state officials. as constituting a
viable list of environmental issues of pressing and immediate concern to many
state governments. Review panels of state leaders made recomimendations to the
project team studying cach problem area. Their recommendations and insights
proved inviluable in preparing the reports. The review panel members for each
ISsle were: o

*The reader is referred to the first four publications in the State Ewvironmental Issues
Scries for a more comprehensive treatment of cach topic. These four reports are:
LEnergy Conscrvation. Policy Considerations tor the States;
Favironmental Lnpact Assessmont: Policy Considerations tor the States.
Diffise Source Pollution: Policy Considerations tor the States, and
Indian Richis and Claims: Considerations for State Environmental Management.
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Energy Conservation:

~Chart Bonham. Deputy Director, State Energy Oftice. Georgia:

—-Jeanctte Brinch. Conservation Foundation; Washington, D.C..

—Representative Sam Gejdenson, Connecticut:

--Michael Goodwin, Architect (Former Arizona state representative) and

—Marvin E. Olsen, Senior Rescurch Scientjst, Battelle Humain Atfairs Re-
search Center, Scattle, Washington,

Environmental Impact Assessment

Schuyler Jackson. Vermont Environmental Board:

Edward Kelly. Project Monitor of” lnlugnvunmunl.ul Suunu:\ National
Science Foundation:

Loren Kramer, Oregon Department of Environmental Quality:

John Reuss, Montana Environmental Quality Council, and

Eastern Tin, Florida Burcau of Land Planning.

Diffuse Sbutcc Pollution

Jelfry Kell, Kentueky Office of Planning and Research:
-Berton L. Lamb. Eastern Kentueky University : .
Gary Pryor, Central lowa Regional Association of Local Governments:
-Victoria Greenfield, EPA Nonpoint Sources Branch. and
--Daniel W. Varin, Rhode Island Statewide Planning Programs.

Indian Rights and Claims

John Nicmisto, Department of Justice. Madison, Wisconsin:
William Mauk | Idaho Supreme Court, Boise. 1daho:

Cl(ll}, Bell, Western States Water Council, Satt L.lkt City, Uitah, and
Robert Deer, University of Wisconsin.
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Energy- Conservation: Policy Considerations for the States directs -

attention to a critical problem in which the states arc assuming a strate-
gic role-energy conservation. Two specific issue areas are discussed as
constituting sectors that are most amenable to state energy conserva:
tion efforts. These issue areas are the regulation o f public utilities and
improved encrgy conservation in buildings.

Manipulation of the rate structure is analyzed as one means of faczlz-
tating conservation of electricity. Load management techniques such as
peak-load pricing increasingly are being employed to reduce the level of
peak demand by shifting demand for electricity to “off peak” periods.
According to this scheme, the price is highest in those daily(seasonal
periods when demand is high and conversely Inwcr when demand is
low.

Significant and long-rerm energy savings can bc obtained through
changes in building design and construction practices and lh_rough im-
proved or supplementary encrgy systems within buildings. Conservation
of energy can also be achieved by retrofitting existing buildings with
proper insulation. The major problems to be encountered by state offi-
cials in reducing encrgy use in buildings will be public inertia and insti-
tutional obstacles. Therein lie the major policy considerations for state
leaders as they seck to deal with the ramifications of the energy crunch.




VIi. Energy Conservation:
Policy Considerations for the
States”

Introduction

The states have important roles to pursue in efforts to address the national
objective of encrgy conscrvation. Despite limited information on patterns of
energy consumption and the impacts of energy conservation efforts, state legis-
laturcs and agencics have been instrumental in providing direction to a variety of
measures within the states. To improve the eftectiveness of state efforts. it is
important that state officials be aware of possible constraints 1o various encrgy
conservation policy approaches. State officials can then better devise programs
to partially negate such constraints and better define the state’s role in the
pursuit of energy conservation,

At the basc of the energy problem lies the need to maintain the bdlann,c’
between encrgy demand and producible supply. Lnergy conservation is the most
feasible policy option. fur the intenmediate period. to achicve the balance be-
tween energy demund and energy supply. However, energy conservation has
long-term aspects. Although some measures nay have inmediate results, other
measures nuy resull in significant energy savings only over an extended period
of time. Even it energy efficient buildings, appliances and automobiles are soon
available, the extant stock of these durable goods is so large that the conserva-
tion impact will not be felt in the immediate tuture.

State officials face some further limitations on their freedom to design effec-
tive cnergy conservation programs. These include legistative mandates. compet-
ing policy objectives. und limited resources. Federal and state legislative action in
energy conservation provides immediate directives for state policy. While legista-
tive action does not rule out other approaches, it does set some basic parameters
for energy conservation efforts in the near future. Within the limitations posed
by competitive, and sometimes conflicting, policies and programs and limited
resources. state officials are required to exercise both creativity and flexibility in
designing conservation programs.

Two program arcas arc examined in this chapter regulation of public utilitics
and improved energy efticiency of buildings. States have the primary authority
and responsibility to regulate public utilitics, and numerous state agencies with
this authority are adding the efficient use of energy to the declared objective of

*This chapter represents a condensed version of Energr Conservation: Policy Considera-
tions for the States. The Council of State Governments: Lexington, Kentucky, 1976.
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regulation. Programs to encourage efficient energy use in building design. con-
struction and operation have been authorized in many states. Thus. it becomes
apparent that these are two particular policy arcas in which the states can make
contributions to the national goal of energy conservation.

States and Encrgy Conservation

The severity of the energy dentand-supply-price problen has given rise to the
need Por a division of Tabor™ between the federal government and the states as
they deal with the energy problem and seek to lessen its impacts. The complexi-
ties ol supply and price of most energy sourees should be addressed at the
mational fevel by the federal government in conjunction with the private sector.
National patterns of cnergy: consumption and the large interlinked energy com-
panies reflect this problem ol seale. The complexities of the energy system and
its intervelationships with environmental polices and cconomic activities require
much of the leadership to come from the tederal level.

This certainly does not mean that states are not or should not be concerned
witl energy policy, Several states are allocating signilicant funds and eftorts to
research alternative energy resources. Encrgy conservation, however, is an even
more attractive policy option for the states. States are somewhat limited in their
ability to influence energy supply and price. On the other hand, they do have
appropriate power 1o influence energy conservation and sufficient flexibility to
design and implement energy conservation measures in line with their needs and
unique characteristics.

Energy hupacts and State Response

Mast states have feli the negative impacts o the supply -demand-price aspects
of the energy problem. The inflationary prices of the energy problem have raised
the cost of goods and services procured and provided by state governments. Tax
revenues are also negatively aftected as energy-retated inflation contributes toa
slowdown in business ind cconomic activity,

In certain repions of the conntry | the energy problent is more serjous than the
gencral problem of anflation, Severe problems may arise in- accordance with
climate and cconomic conditions, the source and type of fuel supply, or the
distribution network serving a state. The uneertainty of supply and high prices
of imported fuels have caused severe economic dislocations in the New England
region. In the Rocky Mountain arca, several states are faced with costly environ-
mental and socioeconomic impacts should they become significant energy pro-
ducing States.

The pracuices that most likely will result in energy savings vary among and
within the states. The Teasibility of certain energy conservation practices de-
pends on many factors including clinate, institutgonal, and market conditions.

Response 1o energy problems s further complicated by the relative lack of
state-level dati. Most research on energy conservation options is based on nation-
ally aggregated data on energy use by the economic sector. Consequently, rec-
ommended energy conservation measures often do not adequately take into

pre—
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account the difficulties of implementing encrgy conserving practices at the indi-
vidual state level. This makes it necessary for the states to arrive at more individ-
ualized plans of action for energy conscrvation that take into account the unique
characteristics of a particular state.

State Trends

The separate eftorts currently_being pursued by the states in energy conserva-
tion number. in the hundreds, These actions include thermostat and lighting
cutbacks in public buildings: public education and direct technical assistance for
energy conservation: efforts 10 encourage efficient use of energy through peak-
load pricing of utilities and life cyele costing: energy budgets tor public facitities:
valuntary or mandatory energyv-cost applianee libeling: and linancial incentives
For the adoption of altermative energy systems.

An inventory of stite legistative action sinee 1974 indicites the momentam
and trends of State conservation activities.! Tn 1974, fewer than hall’ of the
states adopted energy conservation bills, The creation of fuel allocation offices
and cnergy agencies to deal with fuel distribution problems was the most fre-
quent legisl nnc .lLllUll BY the end of 1975, some two thirds of the states had

enacted ulugv conservation fegislation. The most common legistation in 1975
occurred in the area of public utilities (especially eleciric) regulation and en-
u)uug.cmcnl of solar energy systems by financial incentives or research funds.
Other measures adopted included voluntary: or mandatory measures (o encour-
age more efficient use of encrgy. particulurly through standards for building
construction.

State legislation in 1976 built on previous state initiatives for energy conser-
vation. Stales have begun to implement previously enacted programs and to
develop energy conservation programs in line with federal programs. A signili-
cant deceline in solar coergy legishation has occurred at the state level, while
legislation dealing, with energy conservation plans Tor buildings has increased.
Although the sectors addressed by states in 1976 are more diverse than in
previous years, the residential-commercial sector remains a common target of
legislative programs. States also have “begun o place new emphasis on state
governmient divected or supported studics of encrgy conservation activities,

The functional arcas and scetors which state programs are addressing are
reinforced by the federal Energy Policy and Conservation Act of 1975 (EPCA),
While the states, under this federal grant program. have latitude in developing
plans for reducing the projected 1980 level of energy consumption by 5 percent.
the mandatory program arcas for state chergy conservation coincide closely with
those which several states and local governments have already enacted. These
include: lighting efficiency standards for public buildings: programs for carpools,
vanpools, and public (ransportation: encrgy efficiency in state procurement:
thermat efficiency standards and insulation requirements for new and renovated
buildings: and tralTic regulations permitting right turm on red.”

State Policy Development

The tederal EPCA sets possible parameters for immediate stiate energy conser-

R oY
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vation activitics. The states are taced with the difficult task of determining the
details of how the energy conservation measures will be developed and imple-
mended. Accordingly, attention should focns on those sectors and functional
uses in which:

(1) Technological potential for energy savings is high:

(2) Public acceptance is likely:

(3) State authority and ability to act is strong. and

(4) An acceptable environmental-economic-cquity tradeoft can be obtained.

These broad criteria provide guidelines tor arriving at an overall energy con-
servation strategy. Specitic policy approaches regulatory.incentive, and educa-
tional should reflect a balancing of the technological. economic. political. and
administrative {actors and should be optimal in terms of dollar costs, energy
savings, environmental and social impacts, and administeative considerations.

Development of such optitial programs is obstructed by a number of con-
straints. Information across @ range ol topics is required for policymakers at the
state devel to effectively design energy conservation programs. Currently un-
known or unavailable in usetul form is information relating to actual and pro-
jected energy consumption and sapply fevels: an understanding of” the market
forces relative 1o cnergy consumption: consumer willingness o adopt energy
conserving behavior: and the social, cconomic and environmental impacts of
COnservation measures.

Institutional considerations also influence the determination of cost-effective
state energy conservation activities. The choice ol the appropriate market or
nonmarket conservalion strategies is influenced by the economic structure of the
state and its energy distribution networks. The structure of the national econo-’
my and encrgy systems, as well as the dynamics of intergovernmental relations,
must enler into the determination of which sectors and uses are the most likely
targets, and which government level should assume responsibility.

Rescarch is under way to discover the likely results of general conservation
policies, but the impacts of specific measures within particular states will be
difficult to ascertain in view of the national dimensions of the energy problem,
the scale of most available data, and the inextricable relationship of energy to
the national cconomy.

_Encrgy Conservation in the Electric Utility Sector

In the United States, the electric atility generating industry has the longest
growth rate of any energy-consunung sector, with electric generating processes
themselves accounting for 27 percent of the total US, energy demand. Approxi-
mately 38 pereent ol the energy used within the sector represents searee oil and
natural gas resources that are used as fuels for generating clectricity -

Electricity can be an efficient form of energy as used by the consumer.
However, the production and transmission of electrical energy to the consumer
is highly inefficient in the use of fuel resources. In combination with the scar-
city. costs and impacts associted with the development of many of these fuel
resourees. the inefTicient conversion’ processes draw atiention 1o the need for
canservation i the electric utiitics sector,
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Conservation Policy

Proposals Tor conserving energy in the electric utility sector can be viewed in
terms of three basic (ools that can be applied by state officiuls 1o reduce the -
amount of energy required to produce electricity. These tools are:

-Regulation: techniques that restrict the amount or duration of electrical use
allowable or that require the use of more efticient technology in the energy
CANVErsion process: :

Voluntary Conservation: public relations and educational techniques de-
signed to promote voluntary cutbacks in the consumer use ol electricity:

- Rate Structure: technigues that employ variation in the pruc of clulmny
to promaote energy conservation.

For political and cconomic reasons, regulation may not be a viable conserva-
tion measure on a widespread basis. Such techniques as interruptible service
(restrictions on the amount and duration of clectrical use) have not been applied
on a large seale, and voluntary conservation programs have yet to demonstrate
long-term Tavorable results. Consequently, many proposals for the conservation
of electrical energy involve some manipulation of the rate structure 10 encourage
consumers to change their Jevel or pattern of electricity consumption. The use of
rate structures as a means of conservation is based on two assumptions: elasticity
of demand for clectricity and public aceeptance of the policy.

Under the first assumption. changes in demand respond directly to changes in
prices. A dilemma lies in the fact, though. that studies of the price elasticity of
demand for eleetricity have not been .conclusive on this point. Simply: stated. a
number of studies have found that demand for clectricity did not change in the
expected manner with manipulation of the rates, This indicates hat the price
clasticity -of electricity is more complex than originally  thought and requires
Aurther scrutiny if it is 10 be used ax an assumption in devising rate structures
that foster conservation of electricity. For example,elasticity of demand has not
usually been examined for its -relationship to time of day. total usage. or end
usage. The timited amount of data is exacerbuted by the effects of the historical
period and prevailing market conditions during which most of the elasticity
studies were-conducted. Changing market conditions due to escalating prices and
the lack of substitute fuels could render obsolete all previous studies about the
clasticity of demuand for efectricity.

In varjous studies of clasticity. demand hdx been found to be a function of
numerous variables including not only the price-of electricity. but also the price
of alternative fuels. family income. population. life styles. und the existing stock
of appliances. Changes in ainy one varidble may liave more or less than propor-
tionate impact on-clectricity use.

The National Association of Re;_.,uldwry Utility Commissioncrs has con-
cluded, however, that the demand for electricity appears to be somewhat respon-
sive to price in the long run. Short-term responsiveness is likely to be limited
because consumers of clectricity often are locked into certain life styles which
require considerable time to change.

The uncertainty as to the effect of price clasticity in conserving clectricity has
several ramifications for state policymakers. One is that rate structure changes
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may do little 1o effectuate needed energy conservation in the short term. There
is also the possibility of windfall profits for utility companies. with minimal
conservation benefits, Finally, some methods using the rate structure to conserve
energy may result in higher prices for consumers, thus raising the question of
equity for persons on low or lixed incomes,

Ffficiency

Current inefficiencies in the generation of electricity are partially attributable
(o the existing pricing systems which have encouraged the growth of demand.
Electric utility rafes have two primary objectives  generating sutficient aggregate
revenue and allocating scarce resources economically and fairly. The level of
rates is designed for revenue purposes and the rate structure serves the allocative
function, In the past, state utilities regulatory commissions have been more
concerned with the level of rates than the structure o rutes, Cognizant of this
fact, utility companies have used the rate structure as a means of expansion. This
has been accomplhished by using a declining block-tate structure, whereby each
successive block of kilowatt hours used is cheaper than the preceding one. Thus,
the demand for clectricity increased as large users had an incentive to consume
more clectrical encrgy.

Current rate structures do not generally reflect the fact that demands on the
clectrical energy system at times of maximum demand impose @ major strain on
the generating system. To meet these increases in denund. utility companies
often rely on older and less efficient auxiliary generating units which are expen-
sive 1o maintain and activate. Therefore the output of older auxiliary units is
ustally sold for less than the actual cost of their energy production.

Peak-load ligures are important o energy conservation efforts for additional
reasons. The construction of new power plants is often based on projected
growth of peak period foads. Consumption during peak periods thus contributes
dircctly (o the construction of new facilities which might not have been required
il demand were more evenly distributed. The new fucilities in tum contribute to
the costs of electrical energy,

Many of the solutions proposed to alieviate the problem of peak demands are
based on methods that would shift a portion of the peak demand to nonpeak
periods. This load-management approach entails (he deliberate reshaping of a
utility’s load curve. The electric utility industry’s major success to dute in load
management has been through seasonal load balancing.

One load management technique is commorily referred to as peak-load pric-
ing. The objective of peak-load pricing is to reduce the level of peak demand by
shitting demand tor electricity to ol peak™ periods, This approach can allow
more realistic pricing but can also produce energy savings from a more constant’
level of demand. The energy used in ofi=peak periods can be generated with the
more cefficient base equipment which uses less energy than electricity generated
by peak generating systems,

Peak-louad pricing varies the price of electricity according to the demand on u
utility system over a daity and/or seasonal cycle. When demand is high, the price
is high and conversely fowey when demand is low. With this scheme. the price of



clectrical energy closely reflects the actual cost incurred in the production of the
clectrical energy being used.

The degree of energy savings through peak-oad pricing is unclear. Several
studics using simulated data suggest that both dollar and energy savings may be
significant, but data from actual demonstrations are less conclusive,

Further implementation of peak-load pricing will continue to encounter prob-
lems. The cast etfectiveness of adding metering equipment. thit would tell when
the clectricily was used. is one such issue. OF great concern to both utility
companies and consumers is the etfect that peak-load pricing will have on the
ulilities” revenues. Some companies believe that peak-toad pricing would result in
revenue short falls. due to a decrease in demand, while some consumers helieve it
would result in a revenue surplus due to the- direct relationship between produc-
tion costs and rates. ) :

Another problem involves consumer response to a time-of-day  pricing
scheme. Tn the industrial and commercial sectors, peak or high cost periods will
most likely occur during periods of normal operations. In the residential sector.
there is no evidence that price differences based on actual cost of production
will be significant enough to alter consumption patterns. To reduce demand.
evidence suggests (hat prices during peak-load periods must be six to 1o times
higher than during off-peak houwrs. ] i

Policy Implications

Despite uncertainties about cost effectiveness, changes in rate structure pro-
vide states with potential policy approaches tu energy conservation. A better
balancing of demand tor electricity and the utilities™ generating capacity can
reduce the need for costly capital expansion and for using energy inefficient
peak systems.

Peak-load pricing is an attractive policy option for several reasons. By work-
ing through market Torees, it lessens the political and enlforcement problems
associited with regulation. The likelihood of windfall protits for utilities is Hnvit-
ed since peak-toad pricing brings prices more closely in line with actual costs, »

This technique incorporates the carrot and stick approach. 1t offers visible
dollar savings to (he consumer who makes the shifts in use and meets the load
management purpose of peakoad pricing and penalizes. through higher costs,
the user who mukes no change in his patiern of clectrical consumption. By
encouraging consumers 1o shilt rather than actually reduce demand. a rate struc-
ture device mininiizes the prospect that consumers will use alternate fuel
sources. Finally, with its metering approach. peak-load pricing can be selectively
targeted to the residential, commercial, or industrial sectors, and to individual
consumers within cach sector.

Conservation within the clectric utilities sector inevitably involves the state
by virtue of the widespread public interest in and vegulation of the public
utilities sector. Cooperative efforts by the states and utility companies are re-
quired for the balancing of equity concerns, market forees, the special economic
and capital problems of the utility companies, and the public interest in the use
and costs of cleetricity.
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The highly complex nature of electric utilities management and rate strue-
tures and the signilicant and widespread impacts which electricity costs huve on
the cconomy call for a committed approach by the state. The setting and admin-
istration ol specific Joad management and rate structure changes should be
shiclded trom political pressures (o the extent possible by delegation to public
agencies such as public service commissions. The policy determination o use
such approaches in the first place is of course a political judgment. This regula-
tary function should accur within specific parameters and under general legisla-
tive oversight. '

The legislative and executive branches are directly involved in designing and
implementing programs which address the cquity issues and economic impacts
associated with chunges in the rate structure of electric utilities. A strong state
rale in utilities™ conservation eftorts is necessary to ensure that such programs
are not simply temporary solutions to the current capital shortage of many
utility companies. but are instituted as a part of long-term strategies for energy
conservation.

States and clectric utilities should begin to acyquire the needed information on
various conservation practices and policies by implementing pitot projects under
a variety of market conditions and conservation measures. Such pilot projects
can generate information on the technical and economic feasibility of peak-load
pricing. the nature of consumer reaction. the type of public education programs
required,. and the degree of energy savings likely to result. Pilot projects might
also reveal the need for additional actions by the company or the state to make
peak-load pricing both equitable und cost effective.

Ehergy Conservation in Buildings

Residential and commercial buildings are also prime targets for state energy
conservation efforts. Effective and substantial energy savings can be achieved by
modifying a building’s shell and its space heating and cooling svstems. The
localized nature of (he buildings market and strong vegional differences in cli-
mate and energy use make state level action particularly appropriate. Recent
federal programs require and encourage conservation standards in new commer-
cial and residentind buildings. The police powers of the states, including building

cade authority, also help make this arca of activity an important energy conser-
‘vation device for the states. '

The initial efforts in the United States to encourage energy conservation in
residential and commercial buildings have been well publicized: for example. the
requests Tor voluntary thermostat cutbacks. Though energy savings from such

measures can be substantial, greater, more veliuble, and Jonger term savings can.

be achieved through changes in building design and construction practices and
through improved or supplementary encrgy systems within buildings. :
In most states significant energy savings can be achicved by retrofitting build-
ings with proper insulation. Relatively little attention was given to the energy
efficiency of buildings in the past. Consequently, energy requirements for heat-
ing und cooling are subject to substantial reductions in many residential-commer-
cial buildings. The technology and materials exist to make buildings more energy
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cfficicnt and can be used to bring about signiticant energy. suvings even without
reliance on experimental systems such as solar energy.

The success of energy conservation measures in the building sector also de-
pend upon public acceptance. The dollar costs and savings of various energy
conservation practices may be the most important issue in consumers’ decisions
to adopt conservation actions, Thus, policymakers must balance energy saving
objectives and programs with an awareness of related ceconomic costs and conse-
quences to the consumer. This is particulurly important for conservation strate-
gies based on voluntary consumer actions, [t also is necessary for mandatory
conservation measures. Impacts on consumers should be a major policy consider-
ation.

Studics of cnergy savings and cost cftectiveness of various techniques for
energy cfficient buildings provide only general indicators to policymakers. Other
factors such as climate conditions, type of building unit. new cuonstruction or
retrolit. the price of energy. personal habits of the consumer, the price of
materials and fabor, financing terms. personal Tinancial situations, and tax rates
must enter into the cquation that determines the optimal fevel and type of
energy saving techniques tor the individual. For the policymaker whose goal is
substantial cnergy savings. the conclusions drawn from cconomic analyses of
encrgy saving techniques are even mote complicated. Investment decisions which
optimize the individual's energy and dollar savings do not always result in the
greatest overall energy savings.

The major difficulties to reduced encrgy use in residential and commercial
buildings do not lic in technology or building economics. The major problems
are public inertia and institutional obstacles.

Inertia and unuwareness are prevalent in public attitudes and behavior toward
cnergy conscrvation in buildings. Despite increased prices, consumers are slow in
displaying energy conservation behavior, This is partially due to the lack of
information on practical steps they can take. However. there are indications of
change. In certain regions of the country, there is evidence of an emerging
conservation cthic. For example. in the northeast and east coast regions where
energy problems remain severe, public awareness of the problem has begun to
cuuse a discernible demand for more energy cfficient buildings in the residential
and commercial sectors. Also, a number of states have initiated programs to
Turther support this emerging ethic by direct technical assistance.

Implementing necessary encrgy conservation measures is further constrained
by a number of marke(place forces and industry policies. Among these are the
nature of the building market and construction industry, utility company rate

structures, lending institution practices, and chiaracteristics of the building stock.

Assessinent of State Policies

The efficacy of present state approaches tor energy conservation in buildings
is not casily assessed. National encrgy policies and cnergy prices. over which
stales have minimal influence, atfect any market-related strategy. This further
impedes states in implementing efficient energy conservation standards.

The effectiveness of state conseivation efforts s related to several factors
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which should be addressed by state officials. These include:
. Encrgy savings potential oftered by building technologies:

2. Maiket-related constraints in the residential and commercial sectors, and

3. Administrative, legal and intergovernmental concerns.

Policies which reflect these factors should increase the likelihood that state
action will lead to more efficient energy use in buildings while increasing (he
acceeptability of such measures.

In maost states, regulatory approaches to energy efficiency of bulldmgs rely on
building code programs. Reguiation by buitding codes is a method, that can
achieve significant energy savings with consumer acceptance. minimal market
restraints, and clear-cut legal authority. However, political and administrative
problems in statewide building codes are serious. The political and intergovern-
mental obstacles to the adoption of a unitorm statewide building code and
problems of local code enlorcement interplay in such o manner that code modi-
fications are not likely to soon result in significant energy savings.

Policies to encourage the retrofitting of existing buildings and the udoption of
solar and other energy angmenting devices currently rely heavily on incentives.
Incentive policies are important in encouraging retrofitting, since the regulatory
approach of building codes is not applicable 1o existing buildings. An incentive
policy may achieve the desired consumer response, but it may have drawbucks.
LEconomic incentives represent an undetined drain on the government’s revenue
stream.

Equity considerations also raise some objections o the incentive approach.
Most current incentive programs are directed to the homeowner, not the renter.

Providing cquity to both owners and renters poses problems in the design and

implementation of programs. Additionally. the financial incentives states can
offer through exemptions of various state and local taxes are generally minimal as
compared to the capital outlay required by the owner for retrofit or for solur
systems.

Voluntary and incentive progrims must hc reinforced with public education
to incregse the public’s awareness of the need and techniques for energy conser-
vation. Uncrgy conservation programs will have limited cifectiveness until a
widespread public demand for energy efticient buildings emerges.

Policy Implications

To achieve significant energy conservation in buildings. state policymakers
must be made aware of the full range of market constraints and other forees that
affect the results of conservation efforts, The tollowing statements represent a
sununary ol implications which state policymakers should consider:

Maximum savings are likely 1o result from programs which focus on innova-

tive design and- more efficient operation and maintenance in new commercial -

buildings as well as retrofitting existing residential units.

States should avoid a heavy reliance on the impact of solar and other
alternate energy systems.

The highly variable cconomics of energy saving techniques for new and

==
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retrofitted buildings calls for flexible state policies and programs to achieve
savings through the use of various conservation techniques,

The costs ol retrofit techniques call for tinancial incentive programs for
most income growps, )

- States should consider programs. such as income tax credits, property tax
exemptions, and changes in depreciation write-oft. to shorten the payback per-
iod of encrgy conservation and allernate encrgy system investments,

Since energy efficiency standards for new buildings do not necessarily in-
crease construction costs, lirst-cost subsidies may not be necessary for new
buildings.

State policies and programs lor encrgy conservation in buildings should
supplement the owner or tenan s limited ability to use the marketplace to .m“(

encrgy-related decisions nade by architects and buoilders,

State programs shiould incorporate measures o educate the public about
appropriate encrgy conservation techniques, and

Short-run conscrvation programs should be divected toward builders. lend-
crs, and appraiscrs whose decisions affect the energy use in buildings'or the value
of energy efficient buildings. ‘

FOOTNOTES . . S
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2. Energy Policy and Conservation Act, Title 1L, Part €. State Energy Conser-
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Envirommental Impact Assessment: Policy Considerations for the
States presenis a state-of-the-art evaluation of cnvircannental impact
assessment and suggests policy considerations for state leaders i line
with the evaluation, Because of its preemiinence as a means of environ-
mental assessiment the environmental impact statement (LIS) is closely
scrutinized for its value and weakness at the federal and state levels.
Simplv stated, more attention has been paid to EIS  procedural require-
ments than ta their substantive content. The quality and content of the

FIS must be upgraded so that it can become an integral component of

the decisionmaking and planning processes at all levels of govement.
Means to accomplish this are suggested in this chapter. In essence, these
suggestions cntail a broadening of the scope of the impact assessnient
process so that it includes not only an environmental assessmeni, but
the social, cconomic, and cultwral impacts-of a project as well.

Four recent innovations in environmental analvses at the state level
are presented as examples of improving the cfficacy of the assessment
process. These approaches are designed to facilitate both environmental
impact analvses and solutions to other state problems. Thev are illus-
trative of the broadened scope of the impact assessment process.
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VII. Environmental Impact
Assessment: Policy
Considerations for the
States

‘Introduction

State government involvement in the environmental arca during most of this
century has been concentrated on the conservation ot resources rather than
environmental quality. In the late 1940s. states began to display greater concern
for problems ol environmental quality. State activity 1o solve pollution problems
greatly increased, after the enactment of major federal legislation in the mid-

1960s and early 1970s. Among the most important of these enactments were the

Federal Watey Pollution Control Act of 1965, the Solid Waste Disposal Act of
1965, the Clean Air acls of 1965 and 1970, the 1972 amendments to the
Federal Water Pollution Control Act. and the National Environmental Policy Act
{NEPA) of 1969. These laws provide the basic framework for most current
environmental efforts, and all require increased state roles. By 1976, environ-
mental quality had become one of the major institutional objectives of state
government. !

Public and governmental concern is moving beyond pollution abatement as
the sole concern 1o the broader questions of growth and development and their
environmental impacts.  For example, states increasingly are adopting various
land usc programs. Other progrims are being stimulated be federal elforts, such
as Scction 208 water quality planning and coastal zone management,

In accordance with this broader orientation, state measures to address thr.
problems ol growth and development can be grouped into two general catego-
ties- broad policy approach and projeet approval approach. The broad policy
approach refers 1o state actions which provide a framework prior to the initia-
tion of particular projects. They help predetermine the focation. type. intensity
and scale of development. and -perhaps even whether there will be development.
Comprehensive and enforeeable policies and plans are the pnmc examples of this
approuch.

Under the project approval approach. the implementation of legislated policy
awaits triggering by a development application. Under this general approuch.
policy may be implemented and developed o i case-by<cuase basis. Such case-by-

*This chapter is u summary of Eaviromnental Impact Assessment: Policy Considera-
tions for the States. Council of State Governments: Lexington, Kentucky, 1976.
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case policy may develop through the evolution of formal -or informal criteria
applicd through the development review process.

Current state programs entail both approaches simultancously. It is neither
pussible nor desirable (o devise mechanisms that are distinctly one type or the
other. To a certain degree. the bruad policy approach infers some positive shap-
ing of growth and development whereas the project approval approach implies
ad hoe reaction 1o growth. Both approaches are necessary and are indicative of
the trend ol state policies (o naintain and improve environmental quality.

An cnormous tange ol state activities and programs could be included in a
listing of cach approaclk. Environmental assessment activities are an important
part of both policy approaches. More than halt ol the states require some Kind
ol environmental review, with 19 states having adopted general state ¢nviron-
mental impact requirements.

Environmental impact analysis is becoming an integral component in planning
and. decisionmaking at the state level. Yet, states are yuestioning the present
structure and role ol environmental analysis. There is a gencral feeling among
states that environmental analysis is @ necessary tool, but requires changes in
both technical output and program direction. Each unit within state government
places different demands on virtually every aspect of environmental analyses
including methodological spproaches, procedural and substantive requirements,
time, cost and manpower requirements.

States are passing environmental policy acts, modifying or developing assess-
ment methodologies, strengthening existing or forming new environmental pro-
tection agencies and promoting new and innovative processes for incorporating
environmental considerations into planging and decisionmaking.

State Jeaders have shown an awareness of the need to clearly define environ-
mental goals and policy and to formulate criteria for evaluating the substantive
content of environmental impact statements, There should be greater identifica-
tion of activitics subject to impact analyses and thorough examination of project
alternatives. Greater quantilication in the review process with consideration of
EIS review conuments is necessary. State leaders are increasingly cognizant of the
need 1o incorporate the environmental assessment process into policy and deci-
sionnmaking,

State Opinions on Environmental Impact Analysis

This section deals with the collective opinions of state leaders on the value of
environmental impact analyses in state planning and decisionmaking. 1t should
be noted that these opinions are primarily the result of state leaders’ experience
with NEPA and the state equivalents SEPAs. As a result. the opinions reflect a
strong orientation toward NEPA rather than toward environmental impact anal-
vses in general. This NEPA orientation, however. does not diminish the signifi-

cance of state opinions on environmental impact analysis, for NEPA may be the
most important and widely incorporated environmental directive due 10 its re-
quirement for developing an environmental impact statement (EIS).

Conversations with state officials and reviews of recent documents have re-
vealed widely varied opinions as to the pereeived value of environmental impact

Ay
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analyses (o stite planning and decisionmaking. Interestingly. two-seening incon-
sistencies have arisen out of this effort. First, a number of the items noted s
criticisms also have been identified ax major. contributions by other leaders.
Secondly, obvious solutions 1o some of the problems noted will only aggravate
other problems. For example, one criticism suggests that environmenttal impact
amalysis is not an eftective planning mechanism: white on the other hand. it is
also praised as an additional planning tool. The factis that buth points are valid.
Few state officials would disagree that improved-environmental analyses would
improve their use as a planning tool, At the same time. there is no doubt that
extant processes have contributed to planning and decisionmaking.

The second apparcnt inconsisteney is true  thatl providing solutions to one
problem will aggravate anothier. As an exanmple, overcoming the restricted scope
of analyses may well require increased expenditures of time and money. Another
example liex in the Tact that EISs often are eriticized as being both restrictive
and excessive i their time requirements. There are no casy means by which to
resolve these conflicts. The problem is one of a trade-oft- il you improve one,
you nuy aggravate another. The decisionmaker must then determine which
problem is most tolerable,

NEPA and environmental impact analyses in general have achieved o numbey
of accomplishiments, These include emphasizing ecological and eavironmental
problems: encouraging the development of quantitative and qualitative informa-
tion bases: extablishing a vehicle Yor public involvement: stimulating the devetop-
ment and application of analytical tools: providiug & mechanism Tor- unproving
federal, state. and loca!l coordinationz improving state planning and management
processes: systemizing inquiries into federal actions: and contributing to more
comprehensive decisionmaking. There is ample room for improvement in cach ol
these aveas. but this should not negate the gains that have occurred. Environ-
mental impact analyses and specifically NEPA have filled & void that existed in
public planning and decisionmaking,

For example, the mere existence of NEPA. with its requirements for public
participation and governmental review ol the proposed action through the EIS
process, has considerably influenced planning and decisionmaking prior to the
actual EIS stage. The fact that an action will be open Tor review at some puint
undoubtedly infTuences that action.

However, cavironmental impact analyses should not be expected o accom-
plish too much. There are tnherent problems and. impertections in federal, state
and local decisionmaking with or without environmental impact analvses. Prob-
lems and issues will continue 1o arise at a rate stightly ahead of institutions and
laws addressing them. In o sense. NEPA has aggravated prior problems - inter-
and intra-agency communications, and ligison and coordination among branches
of state government.

Environmental lmpact Analysis: The State-of-the-Art
Specilic problems and issues associated with environmental impact analyses

can be grouped into four broad categories: (1) institutional{organizational: (2)
methodological and data requirements: (3) planning and decisionmaking. and (4)
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time, cost, and manpower. Due to their complexity, the institutional/organiza-
tional issucs and data requirements are addressed in the final chapter of this
report regarding future directions and needed research. indicating the need for
further refinement in terms of cnvironmental assessment. The remaining prob-
lems identified above are examined here in three groups: planning/policy issues;
time, cost, and manpower issucs: and methodological issues.

Planning and Policy Issuces

State agencies have. heretofore, paid greater aticntion to procedural require-

ments than to the substantive aspects of environmental mpact statements. Re-
cently . greater heed has been paid o the quality of EESs as a decisionmaking and
planning tool as well as for a public information document.

Current environmental impact statements have emphasized site-specific state-
ments: volumes of description rather than concise analvsis of options: limited
exploration ol alternatives: cursory treatment of mitigation measures: and man-
dutory assessiment and discussion of all impact parameters, even il irrelevant or
unimporiant. Accordingly, elforts are widespread to improve the substantive
content of EISs and to produce a document more responsive to the needs of’
planners and decisionmakers, .

One possible way to improve the content of E1Ss entails the use of standards
and criteria for evaluating the presence of substantive information. This would
encourage and provide direction for developing substantive input. Gordon A. Ink
in Bevond NEPA: Criteria for Environmental Impact Review attempts to devel-
op criteria for evaluating both the procedural and substantive aspects of EISs.

A second improvement would be to chunge the orientation of most state-
ments, thereby improving the substantive content of maost statements. Four
areas of major improvements have been suggested by Dr. Maurice Warner,

(1) Inregrate assessment into planning. LEnvironmental assessment cannot be
aonesstep activity. A better approach is to investigate the environmental issues
associated with cach step’in the planning sequence at the fevel of detail appropri-
ale to that stage.

() Balance detail and impact importance. A great deal of eftfort is currently
spent to “cover all the bases.”™ Agencies have tended to be encycelopedic, with
the data being descriptive rather than prescriptive. Warner indicates that a good
rule scems to be 1o include detailed data only as needed o reach and support
conclusions on impucts.

(3) Emphasize the divect comparison of alternatives. One of the most wide-
spread deficiencies of impact statements is a fuilure (o clearly state the major
ditferences between alternatives. The comparison of the alternative actions
should be direct and concise tor effective communication to policymakers.

(4) Use improved analvtical tools. Better technigques for assessing environ-
mental impacts are continually being developed. A pumber of modeling tools are
now available to deal with air and water quality, impacts of demographic pat-
terns, and economic impacts. Numerous studies providing data on impacts of
specitic types of projects are also available.

A third improvement in the ElISs would result from greater utilization of



policy and program impayt statements. Policy impact statements are assessments
prepared on major. specific guidelines that an agency is following. For example. a
state department of transportation may have a policy of salting all state roads
after a snowfall of mure than one inch. In this case. a policy impact statement
would assess the environmental implications of such a policy without excessive
de tails.

Program impact statements are axsessments prepared on major. but general,
activities of an agency. As an example. a state departiment of ndtural resources
may have a program to develop 10 new parks within three years. 1t might be
advantageous (o prepare o program impact statement on the overall conse-
quences of acquiring land and building the necessary park facilities. Such an
assessmient would not be” concerned with site-specific impacts but wather the
general implications of developing 10 new parks. Later in the planning process, it
might be necessary (o include the site-specific assessments as-supplementary o
the broader process. '

F1Ss: Their Role

State planners and decisionmakers voice concern that the effectiveness of
impact statements is greatly diminished, by their lengthinclusion of extraneous
detail, and lack of focus upon the most important issucs. Such problems result
trom Jegal requirements that must be observed. Courts have ruled inadequate
EISs that omit informalion or are negligent about following procedural require-
ments, but have been reticent in ccnsu'ring those that contain excessive detail
and peripheral information,

A conflict has thus arisen between planners and  decisionmakers and the
courts over the role of environmental impact statements. Legalitics require a
comprehensive document that adheres ta format and procedural requirements
whereas policymakers need a more flexible document. This means that there
must be trade-ofls between these competing uses. The environmental assessment
process must result inan impact statement that is more substantively oriented
without abusing basic procedural safeguards.

Fnicrging Role of SEPAs

In response 1o NEPA, many states have initiated. “State Environmental Pro-
tection Acts™ (SEPAs) The torm ol these acts closely parallels Title 1 (IS
requirenwent) Section 102 of NEPAL However, some states have slightly deviated
in an cffort W overcome some of the problems associated with NEPA, For
example, seven states (California, Maryland, Massachusetts, Michigan, North
Carolina, South Dakota. and Virginia) require an EIS to include a discussion of
mitigation measures proposed o minimize impacts. Two states (California and
South Dakota) require analysis ol the secondary growlh_—indilcing aspects ot the
proposed action. Connecticut, Texas and Wisconsim call Tor a summary of the
costs and benefits of o proposal in both environmental and economic terms.
These and other state requirements reveal imnovations and modifications made at
the state fevel.
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Despite these state improvements, many ol NEPA's weaksiesses wre also ap-
parent in the states’ application of environmental assessment processes. Specitic
questions that have not been addressed by most states include:

(1) How should impact statements relate to other state and local programs or
planning activities, ¢.g.. 208 planning. coastal zone management. lund use plan-
ning, crittcal area protection?

(2) How should guidelines and procedures relate to federal requirements
when a federal EIS is required for a specific project and vice versa?

(3) What procedures should be followed il a proposed project falls under the

jurisdiction ol fwo or more states?

(+4) Will there be one state agency responsible [or enforcing environmental
requirements? How will this ageney interact with other agencies? What role will
the governor’s office pursue in reviewing E1Ss?

Time, Costs and Human Resource Issues

The task of determining it an impact assessment is required tor a specitic
project is a perplexing issue. This decision is often the responsibility of one
individual or a small group of individuals with little or no environmental know-
fedge. This decision process is seldom systematic, replicable, comprehensive. or
well-documented. Therelore, agencies often are criticized Tor inconsistency in
determining the need for an environmental assessment.

I reaction 1o this. the federal Consumer Product Safety Commission (CPSC)
has instituted an approach that is designed 10 avoid unnecessary assessments
while aiding the CPSC staty in determining actions that do require assessments,
This approach entails two distinet tasks. The first task involves identitying possi-
ble environmental impacts. A series of questions guide the user through the task,
first by considering the most general categories of impacts and then consistently
focusing on more specilic arcas of impact. The second task, an evaluation of the
potential nugnitude or sipnificance of possible impact, involves an impact evatu-
ation matnix. The matrix mukes it possible to consider cach impuct individually
and as it relates to the composite picture of impact. Althaugh this approach was
designed explicitly for problems confronting CPSC, it is indicative of one type of
approach that may assist in the determination of whether an environmental
assessmend is required.

Impact analysis methods have proliterated since NEPA's inception. Most of
these tools address one or nioge aspects ol an environmental impact analysis,
while a lew are designed to deal with all clements of an assessment. Each tool
has inherent strengths and weaknesses. .

Maurice’ L. Warner and Edward N, Preston suggest that an environmental
impact assessment must effectively deal with impact idcnlil'icglion. measure-
mend, interpretation, and communication w information users.” Each of these
steps. in turn, can be met through different methods. For example, there are
approaches that use overlayvs, cheeklists, matrices or networks, Some assessments
combine wo or more of these devices. .

There are choices in determining the most effective approach under a given
set of circumstances. Determining which approach depends on existing con-
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straints. Thus, there is no one right methodology or even combination of
methodologies Tor impact assessinent that can be applied uniformly. States must
be aware of a range of assessment tools. This allows greater flexibility in con-
ducting an analysis of impacis. :

Addressing Common Problems
A common problem encountered s the failure 10 specily the region of analy-

sis. Full comprehension of project impacts requires such specificity. Many ELSs
lve proved deficient because ot the faiture o identify the regions examined.

" When a region is identified. a single, narrowly defined geographical area is often

used, producing justifiable outerics from reviewers who are concerned about
impacts owtside the baunds of that region. The need is for a broader use of the
term “region™ (o infer more than the geographic bounds of a project.

An alternative approach is to identify three types of regions: onssite region,
project region. and out-region. An onssite region should be defined to encompass
all diveet physical changes produced by the proposed action. On-site regions
should be mappable and may be specilied by hydrologic basins or ecologicul
community boundaries: governmental boundaries such as county lines: or arbi-

Sprarily set (For example. every thing within one mile of the stream bank). Several

subunits of the on-site region can usually be identificd.

A project region should be detined large enough (o include the taceable
secondary impacts of a project. Appropriate boundaries will be defined as the
contiguous area within which the analyst can (race out secondary. tertiary . and
higher-order impacts. Generally,. the significant impacts at the: project region

level are socioeconomic impacts. though secondary ecological or physical-chemi-

cal changes may sometimes be significant,

The out-region is the fevel at wivich statewide. interstate. or national issues
come into play. These issues may include shifts in economic activities between
noncontiguous regions and the project region, concern for irrevocabie uses of
scarce resources, and undesired alteration in unique areas of state or national

significance.

Tinie Sequence

An adequate impact analysis must clearly treat the expected timing of im-
pacts generated by the project. Often project-induced changes will continue to
generate changes beyond the time limits of the analysis. Tying impact analysis to
specific future dates is afso important in that other changes occurring in the
project region, bul not triggered by thiat project, must be considered in the
analysis. To adequaltely separate project {rom nonproject changes, it is necessary
to state explicitly what assumptions regarding nonproject changes have been
miade and at what point in the future they are expected: to oceur.

A common crror made in the development of impact statements is 1o assume
that the “no-action”™ alternative is really a continuation of existing conditions,
Tiis is not always the case for change is inevitable and must be aken into
account. There “are no definitive rules to deal with projecting the no-action

-



alternative, other than to be sensitive to the fuct that dyoamics are likely to
dictate change in existing conditions. und that such changes should be addressed.

Irupact Uncertaintics

Predicting a projects future impacts is usually a hazardous task. Some im-
pacts, mostly direct physical changes, are certain to occur if a project goes
forward. However, most impacts are less certain and must be based on the
professional judgment of the individual. This means that they are typically in-
complete and often inconclusive. Consequently, an EIS should indicate the de-
gree of conlidence an analyst has in his projections.

State Innovations in Environmen tal lmpéct Analyses

Four recent innovations in unvirmmwn]:nl analyses at the state leve] warrant
attention at this point. They represent different responses to some of the prob-
lemis and issues previously identified. These approaches are designed to facilitate
both environmental impact analyses and solutions to other problems of state
cancerit. They also illustrate current state trends that seek to upgrade the quality
of environmen L assessments.

North Dakota Regional Envirmmental Assessment Program (RIGAP)

In response to the state decisionmakers’ need for an accurate and coordinated
information and forecasting (ool in the face of an exceptional rise in energy
resaurce development, Governar Arthur Link signed Hause Bill 1004 (1974)
establishing the North Dakota REAP. As stated in H.B. 1004, REAP is charged
with ™. establishing and carrying on research in regards to North Dakota’s
resources. . lor the purpose of assisting in the development of new laws, policies
and governmental actions and providing facts and information to the citizens of
the state.” The act also specifies that REAP is responsible tor ©. . .the develop-
ment of necessav data and information systems in regard to the existence of
and potential use of North Dakota’s natura) resources in order that (North
Dakotans). . .may know. . the altematives availuble to the state in any use and
development of resources in order that. . .any such use shall in fact enhance the'
quality af lite of the citizens of the state.”

Four primary tasks are to be achieved: (1) development of a resource infor-
mation system: (2) development of an assessment/simulation modeling capacity
(3) colfection of baseline information, and (3) development of a resource mon-
itoring system. Integrating the end products of these tasks will produce a com-
prehensive system for the ongoing assessment and forecasts of impacts associat-
ed with potential resource development activities. REAP also is charged with the
coordination of ali ongoing and future resource-related studies within the state
and witlt naking the results of these studies available to decisionmakers in a
usable format.

Basically, this system provides the capability to assess a region’s future envi-
ronmental, social and economic conditions by simulating the c¢ffects of proposed



developments against a comprehensive set of objectives and constraints. Once a
program or development has been approved. the actual impacts wili be moni-
tored to test the validity of the predictive portion of the system and o maintain
an adequate daty file, '

The Utah Process

The need Tor multiobjective planning spurred the development of the Utah
Pracess. 1n 1971, the Office of State Planning Coordination in Utah developed
an experimental progess for coordinating the planning activities of state agengies,
boards, and commissions. At the hearl of the Utah Process is a forecasting model
for projecting and evaluating alternative demographic and econumic futures for
the state. Although these futures dare not environmental futores. they have direct
cnvironmental implications and this process-has the potential for including direct
cnavironmental aspecets. ) )

Projections of population and economic impacts are achieved by compulter
simulation of possible combinations ol likely cconomic events. These impacts
are then analyzed and incorporated into the decisionmaking process. In accord-
ance, state agencies lformulate contingeney programs and budgets for dealing
with cach projected future. i

The Utah Process has two major functions, The first is establishing o system-
atic procedure for developing coordinated contingency plans and budgets by
various state agenceis for potential alternative futures. The second funetion is
extending the planning horizon beyond the one- or two-year budgetary cycle and
relating the proposed projects and programs of cach aliernative future to budget-
ary requirements. This improves cach agency's capabilitics and provides a greater
degree of interagency and intra-agency coordination.

Utah officials believe the Process has permitied o forum for policy determina--

tion, conflict resolution, and program integration. It has encouraged communica-

-tion upward [rom (he pceds-assessment level and downward from the policy
levei. T also brings to the tore potential conflicts mmong agencies at the carliest
stage of planning and provides a means for forecasting social and economic
conditions, thereby aiding an environmental analysis,

Technology Assessmenit of Westerne I'nergy Developiment

Much concern is being expressed over the environmental impacts associated
with the development of western cnergy resources. This is due to the emer-

gence of new energy-rekated technologies in the west, As o result, there is the

potential of serious social, cconomic, health, and environmental impacts. Fur-
ther-complicating the situation are the many possible strategies that could be
followed ini developing coal, oil shale, oil, natural gas. geothermal, and uranium
- resources. All levels of government have taken an interest in this development
issue. i
‘Consequently, the Office of Energy. Minerals and Industry, U.S. Environ-
mental Protection Ageney (EPA)Y, his sponsored an integrated technology assess-
ment study of western energy developiient, This is not a direct state program,
but due toits applicability 1o states, itis relevant 1o this discussion.



-

53

Essentially. twehmology assessments are conducted tor the purpose ol (1)
anticipating and systematically identifving, defining. and analyzing socioeco-
nomic, cultural, environmental, and institutional consequences of applying new
modified technologies: (2) identifying. defining, and analyzing alternative poli-
cies Tor cither mitigating undesirable consequences or enhancing beneficial con-
sequences, and (3) identitying, defining, and evaluating implementation strate-
gies for feasible policy options.” : _

This technology assessment, now in the first year of a three-year study, covers
the period 1975-2000 and is designed o identily and quantily the diverse im-
pacts of energy development in the west, including secondary and higher-order
impacts. Additionally. the assessment will ity to develop and analyze policy
alternatives for dealing with the identilied impacts.

One of the Kkey purposes of an integrated technology assessment is to serve as
a long-range forecasting or planning tool for decisionmakers. 1t provides an
identification of unanticipated consequences of potential actions or technologies.
Therefore, it is comparable to an EIS. Hlowever. it differs from an EIS in when
and how impacts in the planning process are identiiied. It atso differs in the
speciticity of those impacts and in the types of actions assessed.

A technology assessment is designed o be performed at the beginning of the
planning process, prior to the selection of specific technologies or a range of
alternatives. o contrast. an EIS is prepared vather fate in the planning process on
a selected action. A second difference involves the assessment format. An EIS
adhieres to a rather formud formiat (as o legal document). whereas a technology
assessment is more flexible in its planning orientation, )

Perhaps the most important distinction is the type of action assessed. An
environmental impact statement traditionally deals with a specific action at a
given location. A technology assessment is intended to look at a full range and
combination of actions, technotogies, locations, and timing alternatives.

Although technology assessments provide carly waming as (o impacts. they
are somewhat limited in applicability because the process tends 1o be expensive
and of relatively long duration. Techinology assessments entail targe data require-
ments and sufter from some of the same methodological problems as EiSs.

Hawaii’s State Center for Science Policv and Technology Assessment

Faced with the problems of high cost and long time periods for completion of
technology assessments, Hawaii formed the State Center fur Science Policy and
Technology Assessiment to resolve these and related problems. Located within
the State Dc;)qi"lllmll of Planning and Economic Development, the Center has
existed for alittle over three years. It was conceived. to perform six tasks:

(1) Survey Hawunii's scientific resources. rescarch and development efforts,
and Tuture needs:

(2) Determine relevimee (6 Hawaii of various ficlds of science and technology
and establish priorities:

(3) Study institutions and policymaking bodies with the vbjective of coor-
dinating state eftorts:
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(4) Scleet appropriaie methods Tor and carry out assessments of opportuni-
ties for science und technology applications in Hawaii:

(5) Compile a list of authorities in forecasting and -assessment and monitor
ongoing developments, and

(6) Maintain liaison with projects developing environmental and social-sys-
tem models for the state.?

The center has developed a procedure to complete an assessment within three

to six months at reasonable costs. These assessments are accomplished by using a
workshop technique, which involves a study on the status of the technology, a
pre-workshop questionnaire to define arcas of need, a workshop to formulate
solutions or policies and to set prioritics, refinement ot results. and publication
of a final report. The average cost of these mini-assessinents has been $10,000

and they have been completed in three to four months. Regular technology

assessments have tended to be expensive and of long ditration  often several
years. :
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Diffuse Source Pollution: Policy Considerations for the States di-
Fects attention 1o wanaging diffuse sources of air and water pollution
and the resulting policy considerations for state govennnent. The em-
phiasis on point sources of pollution is no longer adequate to meet
national goals of clean air and water. Amendments 1o the Clean Air Act
and Federal Water Pollution Coutrol Act have provided regrilatory
mechanisms to deal with sources of pollution not so easily identified,
L.e., diffuse source pollution {DSP).

Diffuse source pollution includes botlt nonpeint sources of water
pollution and indircct or complex sources of air pollution. The states
are responsible for devising and implementing EPA-approved plans to
control diffuse source pollution to meet the national ambient air and
water quality standards.

DSP countrol will require interjurisdictional management programs.
This necessity evolves from the incremental and sporadic nature of the
pollutant source and jrom the state-federal statutory requirements. The
need for mnovative intergovernmcental arrangements for the successful
control of DSP is highligh ted. - )

Control techniques are not readily available for all tvpes of diffuse
source pollution. The prevention of significant div deterioration, for
example, may include a complex review and permit process involving
several political jurisdictions. Transportation plans and sediment con-
trol may require an intergovernmental wanagement program. Overcom-
ing these challenges will be a major test of the endurance and creativity
of state leaders.




IX. Diffuse Source Pollution:
Policy Considerations for the
‘States”

Introduction

A major portion of the regulatory activity attempting to manage air and
water quality has dealt with specific sources of pollution. Smokestacks and
sewer pipes have been the main largets of past and present permitting, monitor-
ing, and enforcement activity. However, the focus on these “point™ sources is no
longer adequate to meet the goals for clean air and water. Amendments to the
federal Clean Air Act (CAA) in 1970 and the comprehensive Federal Water
Pollution Control Act (FWPCA) Amendments in 1972 provide a regulatory
mechanism to deal with sources of pollution not so easily identified. They also
provide more cffective means of dealing with the point sources of pollution.

‘Diftuse source pollution (DSP) is that type of pollutant source which is not
casily identified. In and of itself, cach such source may not be a significant
source of pollution, yet when certain actions are taken in relation to the source,
considerable pollution can result. DSP includes both nonpoint sources of water
pollution and indireet or complex sources of air poltution. An example is a large
shopping center or sports stadium which attracts automobiles in such quantity
that the air quality over that area is adversely alfected. Another example is
traces of highly toxic metal carried into streams by runoft from highways.

Evidence indicates that DSP has a significant impact on air and water quality.
The federal Environmental Protection Agency and the Council on Environment-
al Quality have found that without prograims to manage DSP. our cffons to
upgrade air and water quality will be severely hindered.

Air Polludion {.cgislation

The initial federal legislation dealing with _air pollution control was passed in
1955. 1t dealt primarily with research into the nature and extent of the nation’s
air pollution problem. The 1963 Clean Air Act provided grants to state and local
agencies to assist them in their own control programs and gave timited authority
to the federal government to abate interstate pollution problems. In 1967 the

*This chapler is a sumuary of Diffuse Source Pollution: Policy Considerations for the
States. Conneil of Stite Governments: Lesington, Kentucky, 1977, 7
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act was strengthened by amendment. The 1970 amendments, however, provide
the strongest legal tools for air pollution control to date. :

The thrust of the federal air pollution control program has been that the
control of air pollution al its source is primarily the responsibility of state and
local governments. However. if states fail to meet their responsibilities. the fed-
cral government has the responsibility and authority to enforce pollution con-
trols through EPA.

Section 110 requires the states to develop plans to meet the national ambient
air quality standards, These State Implementation Plans (SIPs) are the keys to
the regulatory program, If considered inadequate, EPA can require modification
of the plan or essentially take over a state’s program.

Those aspects of a SIP, which ¢ould be categorized under the heading of
diffuse source pollution in that they require a regulatory strategy which regu-
lates how the source is used more than the source itselt, include indirect source
review, signilicant deterioration regulation, and transportation control plans.
Each of these is examined luter in this chapter.

Water Pollution Legistation

The Federal Water Pollution Control Act Amendments of 1972 (FWPCA),
Public Law 92-500. entailed & major restructuring of the federal water pollution
control program. The 1972 amendments have focused on pollution control at
the source by requiring major water polluters to limit the amount of effluents
discharged into a water body. Under the act, a permit system called the National
Pollutant Discharge Elimination System (NPDES) has been established to over:
see installation of specified levels of pollution abatement equipment for all point
sourees of pollution.

Sccondly, the act significantly expanded the amount of federal aid to states
and local units for construction of sewage treatment facilities and linked the
construction grant program to waler quality planning, land use management, and
regulation on an arcawide basis. Requirements also were set for control of pollu-
tion from dilTuse sources such as construction. agriculture, and mining. Diffuse
source pollution in terms of the FWPCA is called “nonpoint source pollution™
and is defined as . . sources of pollution which enter surface or ground waters
through diffused small increments.” This perspective. Section 201, dealing with
grants for construction of treatment works and Section 208, dealing with area-
wide waste treatment management, is designed (o integrate land wse and water
planuing in order to achieve water quality objectives.

tinder the 1972 amendments. water quality standards will be revised by the
state and reviewed or revised by EPA on a three-year basis. This review process. is
designed to meet the acts 1983 interim goal ol achieving water quality udequate
for swimming and for the protection and propagation of fish and shellfish in all
water bodies of the country. The law gives EPA considerable authority Lo direct.
oversee, and enforee the pollution control program.

As with the CAA, the FWPCA provides for ambient standards, Minimum
quality is not the same nationwide, owever, as is the case with air. The law now
requires states (o setstandards, or the EPA will do it for them,
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Each state must have % continving planning process or an implementation
plan. The implementation plan can be approved by EPA only if it provides at
least for EPA-set effluent limitations and incorporates arcawide waste treatment
management plins. The implementation. plan also must provide for maximum
daily pollutant loads, include procedures for revision of water quality standards,
and indicate that there is available authority for intergovernmental cooperation .
and power to implement efttuent and water quality limitations and standards.

Scction 208 provides for arcawide waste treatment management planning.
Under this scction governors are catled upon to designate arcawide planning
agencies for portions of the state which, because of “urban industrial™ concentra-
tions or other factors, have cspecially difficult water quality problems. For
remaining portions of the state, the state itself is to serve as the planning agency.
Once a plan is completed, EPA construction grants for sewage treatment facili-
tics must be consistent with the plan and NPDES permits must be reviewed tor
consistency with the plan. '

In the legislation, Congress set forth general guidelines to be used in arcawide
planning. First, the plan must specily various regulatory processes and tech-
niques which will be-used to control water pollution. The plan must include a
process to regulate the *“location, modification, and construction of any facilitics
within the planning srea which may result in a discharge of any effluent in the
arca.” Secondly, 208 plans are 1o include regulatory programs for implementing

~waste trealment management. Once the plan is approved. EPA-Tunded sewage

treatment facilities must be consistent with the plan. The intent of the plan is to
assess waste treatment needs for the region over @ 20-year period. Thirdly, the
plan also must incfude control procedures -including land use requirements—to
combat nonpoint pollution. Finally, the 208 plan is to describe the measures
necessary to implement the plan, including the agency or agencies that will be
involved in their legal authority.

Issues in Managing DSP

When establishing an administrative and enforcement program to deal with
specific point sources of pollution, there is an casily identifiable target of any
regulatory activity wihich can be shown to be a significant source of pollution.
However, when attempting to regulate DSP, there are varying opinions as to the
actual sources, the type of control program to be established, if any. and the

- institutional arrangements needed to successfully monitor and enforce the con-
- trol program.

Institutional Requirements

Point sources are often mmenable to a regulatory program based on local
government monitoring and enforcement onee uniform standards are set. How-
ever, because diffuse sources are likely to require interjurisdictional management
programs both because of the nature of the pollutant source and because of state
or federal statutory requirements. institutional requirements inherent in success-
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fully implementing such a program are complex. Traditional as well as innovative
intergovernmental arrangements must be used if such a program is to succeed.

Control Methods

Another important distinction lies in the way the ultimate pollution source
will be controlled. While technological solutions are available for controlling
most point sources, such techniques may not be available for handling diffuse
source pollution. For example, the review and permitting of indirect sources of
air pollution may require limitations on the size or capacity of a proposed
facility or may necessitate the creation of a mass transit program. The preven-
tion of significant air quality deterioration may include a complex review and
permit process involving multiple political jurisdictions. Transportation plans
and sediment control may require an intergovernmental management program.
These and related contral problems must be overcome if un effective diffuse
source pollution regulatory program is to be implemented.

Standards. Monitoring and Enforcement

Once of the primary concerns over the suceessiul implementation of a DSP
regulatory program centers around who designs and implements the program,
who sets the standards and on what basis, how monitoring is to be accomplished,
and how the program is (o be enforced if violations occur. Different levels and
agencies of government will have to cope with inevitable “turf” problems as well
as being cognizant of the program’s impact on economic and social well-being.

With both the air and water quality programs, states are dealing with a situa-
tion where the federal government has substantially preempted standard setting
although states are allowed to set more strict standards in some situations.
Monitoring and cenforcement. though carried out under a state program, are
under substantial federal influence. Since EPA is required to review state pro-
grams for compliance with federal standards, the potential exists for EPA to
promulgate and administer for the state the type of program it deems necessary.

Reasons for State Concern

States have displayed an awareness of the impact that dittuse source pollution

Chas upon air and water quality. States have implemented both programs for

which federal grants are available as well as programs for which there are no
present federal financial incentives  sediment control legislation and strip-mining
regulation being prime examples of the latter.

State attempts at protecting environmental quality have been both helped
and hindered by the federal government. Uniform federal legislation may have
helped remove some of the competitive cconomic disadvantages which would
result if only some states had acted. However, because the nature. causes, and
pussible means to control DSP are so variable across the States, rigid uniformity
in this arca can cause as many problems as it solves.
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Another problem has arisen from repeated modifications and court challenges.
of ‘EPA rules, regulations, and guidelines. Financial assistance also has been
uncertain. The funding support for DSP regulatory programs has been subject to
changes basced on the mood of the tederal executive or Congress. Because of the
uncertainties entailed v financing such programs, efficient and cffective pro-
grams must be designed to guarantee positive results when federal support-begins
to wane. Finally, state actions to promote acceptance of diffuse source pollution
regulation face continued lrustration as the Congress repeatedly postpones the
consideration of clarifying smendments to the air and water acts:

Regulating pse
Clean Air

The Clean Air Act specifies the required clements of u state implementation
plan necessary to achicve and maintain national primary and secondary air quali- -
ty standards. No state is required to prepare such a plan. However, if the state
chooses to prepare a plan and it does not meet EPA approval or if an imple-
mentation plun is not prepared by the state, EPA itself may take the necessary
steps to achieve the standards.

Diffuse source pollution has a major impact on air quality. Regulatory and
management programs which have been proposed or implemented to deal with
this problem include indirect source review, prevention ol significant dctcnorn-
tion of c‘mlmg air quality, and transportation control plans.

Indirect Source Review

Every State implementation plan (SIP) was to have been completed by May
31, 1972. Subsequent to the approval of these plans. the Natural Resources
Defensc Council (NRDC) filed suit in the U.S. Court of Appeals for the District
of Columbia Circuit contending the approved state implementation plans were
not adequate to insurc numlcudnuc of the standards once they were attained.
EPA lost the suit, NRDC v. EPAY and responded in two basic ways: (a) by
requiring sfates to develop “air quality maintenance plans,” and (b) by requiring
state implementation plans (o include indirect source regulations. An indirect
source was defined-as:

.. facility which does not itself .emit air pollutants, but -which attracts
automobiles in sufficient numbers so as to have the potential for creating
concentrations of auto-related air pollutants in excess of national standards.

EPA promulgated o regulation in June 1973 requiring states to add indirect
source regulations to their plans.? To meet EPA-approval | the regulations would
have to require the review of new indirect sources prior to construction and
waotild have to provide that construction be prohibited where ambient air quality
violations could vceur.

Since 52 of 55 states and teritories did not submit approvable regulations
within the court-ordered deadline, EPA was required to promulgate its own
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regulation on February 25, 1974.3 This became part of each affected state’s
implementation plan. :
Subsequent regulations in July 1974 required the review of the following
categories of indirect sources if a project were of a certain size and location:.
- highways and roads; parking facilities; retail, industrial, and commercial facili-
ties; recreation, amusement, sports, and entertainment facilities; airports; office
and government buildings: apartment and condominium buildings; and educa-
tion facilities. Whether a particular project was subject to review depended on
its size. In turn, the size limitation depended on whether the project would be
located in a Standard Metropolitan Statistical Area (SMSA) (a metropolitan area
of 50,000 or more). -

In SMSAs, a proposed indirect source listed above with an associated parking
facility for 1,000 or more cars would be reviewed. Modification of a parking
facility associated with an indirect source would be reviewed if it would increase
parking capacity by 500 or more cars. For indirect sources vutside of SMSAs,
the size of an indirect source with parking facilities would double to 2,000 and
1,000 respectively. Within SMSAs, new highways with an expected average of
20,000 vehicles daily 10 years after construction, or a highway modification
project with an anticipated daily traffic increase of 10,000 vehicles would be
reviewed. These standards provide some insight into the extent of review of
indirect sources intended by EPA when it promulgated this regulation.

Confusing the issue has been litigation over the regulations themselves.
Shortly after the promulgation of EPA’s indirect source regulation, 50 petitions
for review were filed in every Federal Circuil Court. The petitions have all been
transferred to and consolidated in the District of Columbia Circuit Court under
the caption NRDC v. EPA. No action has been taken because the regulations
were suspended by EPA. Scveral bills were introduced in the U.S. House of
Representatives to cither delay or prohibit their implementation. Congress also
dcferred implementation by restricting the use of EPA appropriations in regulat-
ing parking (a controversial part of the indirect source review).

Significant Deterioration

~As a result of a 1972 challenge of EPA approvals of State Implementation
Plans, the District Court for the District ol Columbia held that EPA must.review
all state implementation plans and disapprove “any portion of a state plan which
fails to effectively prevent significant deterioration of existing air quality.”> This
decision also dirccted EPA to promulgate regulations in the event a state plan
failed to provide adequate measures to prevent significant deterioration. :

Little guidance has been provided by the Clean Air Act (CAA) or the court
decision in discerning what actually constitutes significant deterioration. How- '
ever. EPA issued final' regulations December 5, 1974, designed to meet.this
objective. Although the regulations became effective January 6, 1975, EPA "
chose not to aggressively enforce them pending their legal challenge or congres-
sional action. )

The regulations were quickly challenged by both business and industry and .
environmental groups, the former on grounds of severe adverse economic effects
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and the latter on grounds that the regulations did not go far enough. Congress
has since considered writing clarified significant deterioration requirements into
the CAA, but no final legislation has been passed at this point,

Transportation Control Plans

The CAA’s legislative lustory recogmLes the nced to-control motor- vehicle
use in certain areas to achieve ambient standards. EPA was forced to require the
development of transportation control measures on a very short timetable be-
cause of the decision in NRDC v. EPA requiring EPA to approve only SIPs
providing for both attainment and maintenance of ambient standards. Since
most states could not develop transportation control measures within the court’s
timeframe, EPA was forced to promulgate its own measures. Among the meas-
ures issued were: mandates to the states to set up programs to inspect/maintain
all motor vehicles for compliance with emission limitations, gasolinc rationing;
requirements that states set up exclusive bus and carpool lanes: requirements for
managing parking supply; surcharges on commercial parking: and requirements
that states set up computer carpool matching programs. The outcry over the
parking surcharges was particularly harsh. Consequently, the surcharge provi-
sions were withdrawn from the several areas to which they had been applied.
The other transportation controls largely remain in effect, but proposals have
been introduced in Congress to amend the Clean Air Act’s sections dealing with
transportation control strategies. No final action has been taken in this regard.

Clean Water
Section 208 Planning

Diffuse source pollution in terms of the FWPCA is called nonpoint source
pollution. Section 208 details not only how nonpoint sources shall be planned
for, but also the entire range of pollutant sources which affect water quality.

Section 208 provides for the development of a continuous areawide waste
treatment management planning process in areas within a state which have sub-
stantial water quality control problems as a result of urban industrial concentra-
tions or other factors. Section 208 (a)b) provides that the state shall act as a
planning agency for all portions of the state which are not designated as area-
wide management areas. Although the state planning agency designated by the
governor may delegate portions of its responsibilities to other state, federal,
local, or interstate agencies, the state planning agency still has the responsibility
of assuring that each element of the state’s approved planning process is
achieved.

Because of delays by EPA in implementing the 208 program, all areas had not
received 100 percent in federal funds when the funding date expired June 30,
1975. This leaves some 125 arcas to be designated and funded, with only 75
percent grants now available,

Furthermore, in 1975 the U.S. District Court for the District of Columbxa in
NRDC et al. v. Train et al.,® ruled that states are required to conduct the
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commensurate level of 208 planning in all designated arcas as would have been
conducted by the local agency if the area had been designated and that the
initial planning must be completed by November 1978, The court also said 208
funds must be made available to the states to help them conduct this planning
from funds appropriated for fiscal year 1976,

Estimates are that some $400 million in total funding will be required to
complete the initial planning by November 1978. Federal funds obligated to
date cover around 60 percent ol the total required.

The remaining $160 million in costs is relatively cqually distributed between
state and local agencies. These figures include funds only tor the initial phase of
the planning process. The federal budget for fiscal ycar 1977 has provided only
$15 million for this program.

Both Congress and the courts have been concerned with the inequities sur-
rounding Section 208. Emphasis has been placed on extending the time period
for 100 percent funding of designated agencies. The U.S. District Court, on June

1976, ordered EPA to keep $137 million in 100 percent 208 funds from past
fiscal ycars available for -obligation until Scptember 30, 1977. However, the
status of these funds continues to be uncertain.

Funding concerns are not the only problems 208 agencies face. This is per-
haps the most complex and ambitious planning process and structure ever man-
dated by Congress, and regulations under FWPCA have placed substantial re-
sponsibility on the governor, the state water quality agency, designated regional
agencics, and local governments. EPA regulations specify the process which a
208 planning agency must pursue to qualify for designation. Once designated,
the planning agency must produce a detailed planning program relative to the
208 mission.

After approval by the governor und the EPA regional administrator, the 208
plan is to guide EPA’s construction grant program for municipal treatment

‘works and the permit program for point source discharges. Approval of construc-

tion grants and discharge permits depends upon their conformity with the plan.
Subsequent (o completion of the initial plan, one or more “management
agencies” are to be designated to implement the plan. Management agencies
must satisfy several criteria listed in the act. They must be able to carry out the
plan; design, construct. and manage waste treatment works: raise revenues and
incur indebtedness; assure that communities participating in waste treatment pay
their pmporlionulc share of treatment costs: and refuse, to receive wastes from
municipalitics which fail to comply with any provisions of an approved plan.

Final Scction 208 Regulations

EPA issued its final revised regulations governing Section 208 on November
28, 1975.7 The new regulations - governing the continuing planning process, plan
preparation, and application for grants for planning assistance—~had been neces-
sitated by the U.S. District Court in NRDC v. Train, requiring a more active state
role in the 208 process. The intent of the revised regulations is to “unify and
integrate the statc and areawide water quality m.m.lgemun planning and imple-
mentation requirements”™ of 208.



Crucial to the new 208 structure is the provision for an agreement between i
state and the EPA on the proper level of detail and timing of state water quality
management plan preparation. The agreement is to include state water quality
prioritics and a time scale for attaining the 1983 water quality goals. 11" a state
determines that 208 planning is not necessary in a specific area, the state must
certify that water quality problems do not exist (or are not likely to occur)
during the time period of the planning process. Such an exception must be
approved by the EPA regional administrator.

The designation process has also changed somewhat. The governor is to desig-
nate a state planning agency to be responsible tor the overall process. If a
designated areawide planning agency fails to achieve Section 208 requirements,
the state planning agencey ‘is responsible tor assuring the achievement of 208
requirements. LPA has indicated that it will give preference to areas of urban-
industrial concentrations in the designation of arcawide planning areas (as in
previous regulations).

The state and areawide planning process requirements include adequate pub-
lic participation. during plan development, review, and adoption: intergovern-
mental input in plan development and implementation: coordination and inte-
gration of water quality management planning for state and arcawide manage-
ment planning arcas with other related functional and comprehensive state,
local, and federal planning: preparation of required walter quatity ranagement
plans, and regulatory programs to implement water quality plans. Additionally,
the state process is to include the development. review, and adoption of stan-
dards for water quality; review and certification of the plans for the designated
areawide agencies: and the annual preparation of the state strategy for prevent-
ing and controlling water pollution over a five-year period.

The most critical new factor in the revised regulations is the deadline for
preparation. The original court order under which EPA has been operating had
indicated that final plans were to be submitted for nondesignated arcas no later
than November 1, 1978, For the sake of unilformity, EPA also was to require
that the designated arcawide plans be completed-in Gime to be submitted with
the state plans. Arcawide plans probably will have to be complete prior to this
deadline so that the state review. off arcawide plans is completed in time for a
coordinated submittal of the overall state plan.

The regulations indicate that intensive, detailed pluns will be required in areas
of heavy urban-industrial concentration. On the other hand, there will be little
or no planning required in those arecas where a state certifies certain types of
planning and implementation activitics will not be undertaken.

The court order mandated grants for both states and designated areawide
agencies for 208 planning. An allocation formula has been devised which is based
on both population and land area, with population being favored by a factor of

“three. These dual factors were introduced into the farmula to reflect the necessi-
ty of considering both point and nonpuint sources, but with the emphasis stitl
being placed on urban-industrial concentration as reflected by greater reliance on
population as the water quality problem indicator.
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Nonpoint Source Pollution

At this point, no 208 agency has progressed lar enough (o seck implementa-
tion funds. For a 208 agency o qualify for implementation funding, one of the
primary concerns is the establishment of an effective means of dealing with
nonpoint source poliution,

The magnitude of the nonpoint source problem is possibly equal to or
greater than the total problem caused by all point sources. EPA’s responsibili-
ty in the nonpoint source management effort will be 1o provide guidance to
the states for initiating planning and implementation of nonpoint source
management in order that the 1983 water quality goals of the act may be
reached. The implementation of these management programs will be a part of
the areawide planning process in designated 208 areas.:as well as part of the
state water quality management responsibilities in non-designated areas.8

EPA’s strategy was to aim at the eventual control of nonpoint source pollu-
tion through local combinations of treatment, preventive management tech-
niques (contour farming. construction site terracing, abolition or strict control
of clear-culting in forests) und as a framework, fegislative initiatives to promote
proper land use and nonpoint source pollution control {(such as EPA’s model
sedimentation law). EPA sought to correct the deficiencies in information sur-
rounding nonpoint source poliution by mandating that cach state:

@ Develop a profile of particular state nonpoint source problems, and

® Prepare an assessment of what it considers to be the most effective mix of
available prevention and control techniques for its particular set of non-
point source pollution problems.

EPA took primary responsibility for rescarch on the gencration and effects of
nonpoint sources and for the development and ussessment of additional preven-
tion and control techniques.

This coordinated effort was designed to establish by 19706 local and state
programs focused on achieving the 1983 ambient poals. This objective was not
achieved, and it scems apparent that nonpoint source controls may be onc of the
major problems in meeting the November 1, 1978, deadline for water quality
management plans ordered by NRDC v. Train. This obviously places the states
-under severe time constraints.

Related State Programs

A varicty of state laws already influence nonpoint source pollution control
etforts. These range from wetlands protection and coastal zone management to
floodplain regulation and highway-related legislation. The two areas of state
legislation which directly affecl nonpoint sources are state sediment and erosion
control laws and state programs for the reclamation of surface-mined areas.

e
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Eleven states and the Virgin Islands have enacted laws providing regulatory
erosion and sediment control programs. The states are Georgia, Hawaii, lowa,
Maryland, Michigan, New York, North Carolina, Ohio, Pennsylvania, South
Carolina, and Virginia. The number of state programs designed for mined-arca
reclamation had increased to 38 States in 1975, In several of the remaining 12
states, draft legislation is being proposed. There is a clear trend in the new state
programs toward an integration of land use and minc planning, and. toward
requiring longer time frames and more comprehensive approaches to reclamation
planning. The roles of local governments are recognized in all laws. A few of the
statutes place local governments directly in the_decisionmaking process with
regard to the issuance of mining permits.. : '

Issues in implementing DSP Programs .

Great concern has been expressed concerning the burdensome requirements
placed on the EPA to devise guidelines for diffuse source pollution control
within short timeframes. Deadlines cstablished by both statute and court orders
have severely hampered ctforts to devise reasonable, eftective programs. The lack
of* tr.nncd manpowu and fadcqu.uc -data has wesulted in fur(her litigation and
delay. -

A further constmml has been the I.xck af dcpcnd.lble funding. State and local
programs have often been taced with lhc curtajilment of federal funding in any
number of programs alter staffing and implementation have begun These fund-
ing problems have resulted in-extreme caution on the part of state and local
officials who are concerned with inheriting programs, they cannot afford in the

~long run.

lnsti-tu:tional -Issues .

Themanagement of dﬂluw source pulluhun is a shared rc.sponsnbllny among
federal, state, regional, and local governments. This creative federalism approach
requires certain institutional arrangements to facilitate the involvement of all
agencies in an overall nunagement structure. l‘lu.sc.lnsmulmn.!l umngcments

~are now further examined within the context of coordination and federal-state

relations.
Coordination

Diffuse source pollution regulations involve government entities at the state,
regional, and local levels. A variety of special purpose agencies may be involved,
including those concerned with air pollution control, construction tegulations,
transportation, water supply and pollution control, solid waste collection and
disposal, and zoning and those in broader activities such as comprehensive com-
munity planning agencies and councils of governments (COGs). The governor of
each state is responsible for ensuring arrangements to involve these virious agcn-
cies and to ensure proper coordination,

There must also be effective integration and coordination of various functlon-
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al bodies at different levels of government. These programs involve the coordina-
tion of transportation, land usc, environmental. and all other considerations that
affect planning and growth. Air and water quality considerations must be inte-
grated into the planning and decisionmaking procedures in the above arcas.
Likewise, authorities responsible for land use, transportation, and other environ-
mental functions must be integrated into the DSP control programs to ensure
consistency and successful implementation. '

Arcawide or regional solutions are mandatory. These problems transcend

local political boundarics, and solutions must bridge the lunctional activities of

planning and implementation. This need for greater coordination is impeded by
the traditional separation of planning and environmental protection at all gov-
ernment levels.

EPA has sought (o loster greater coordination through interagency agree-
ments at the federal level. EPA has entered into agreements for its 208 grants
with both the Department of Housing and Urban Development (for 701 grants)
and the Department of Commerce (for coastal zone management grants). Addi-
tionally, EPA has established working relationships with the U.S. Geological
Survey, Forest Service, Soil Conservation Service, National Association of Con-
servation Districts, Burcau of Land Management, and Corps of Engincers.

Federal-State Relations

The federal government plays the lead role under the air and water quality
legislation. It sets quality standuards for the states to apply as well as regulates in
great detail how programs are to operate. If EPA feels that part of a proposed
state program does not comply with the legislative intent it may insert its own
proposils. The courts have upheld this type of action.

While LPA may nced maximum authority to force reluctant states to act.
such preemption can create problems for some states because of their unique
lepal. political, and financial situations. These diverse situations must be recog-
nized with some allowances for accomodation or modification, :

Policy Basis of DSP Control

Although there are similarities between the Clean Air Act and the Federal
Water Pollution Control Act relative te diffuse source pollution, there are also
some difTerences which should be briefly examined. Generally, implementation
of the Clean Air Act by EPA has been more rigid than that of FWPCA. This
results trom statutory language. court decisions. and federal administrative ac-
tions. The FWPCA provides a more participatory process. For example, Section
208 is infergovernmental in its {ramework and requires a high degree of public
participation.

Realistic and Dependable Federal Funding

Realistic and dependable federal funding is a necessity if effective DSP prb-
grams are to be achieved. State and local leaders are justifiably leary about the

e



financial impacts of federally mandated programs. They repeatedly have faced
the need to assume program commitments as federal financial support is with-
drawn.

This concern is recognizable in Section 208 grants from the vantage of states
and locales. With Section 208, the initial grants are for 100 percent of the costs,
whereas subsequent grants decrease to 75 percent. At the end of- the planning
process, the flow stops altogetlier. After a period of federal funding, the states
face the task of altcrnative funding sources or significant cuts in program and
personnel.

Levels of funding by the federal government must be adequate to promote
program consistency. At the same time, state and local governments should be
given tlexibility in shaping the program.

Rational Federal Tixﬁing and Deadlines

Throughout this study, repeated mention has been made of the burdensome
requirements on EPA to devisc guidelines and criteria in too short time periods.
These time constraints have hindered cfforts to devise realistic, workable pro-
grams. When this timeframe is combined with uncertain funding, the costs to
state and local government are indeed astounding.

State Policy Issues

States face critical choices as a result of federally mandated diffuse source
activities. The fitst chuice obviously is whether to face the problems of DSP at
all. It is assumed that states will confront the problem because environmental
quality has become a major objective of state government. Beyond this, the
Clean Air and Federal Water Pollution Control Act Amendments place legal
responsibility at the stateilevel.

Diffuse source pollution management may involve governmental entities at
the federal, state, regional, and local levels. At these levels, a variety of special
purpose agencies may be involved. However, the governor of each state is ulti-
mately responsible for both the air and water quality programs to control DSP.
The states must assure that appropriate arrangements are fashioned and should
facilitate the involvement of these various agencies to ensure effective coordina-
tion. .

For effective coordination, arcawide or regional solutions may be necessary,
because certain problems transcend local political boundaries.

Under Section 208 guidelines. cach state-is to have designated a state water
quality agency to bear the responsibility for coordinating all water-quality re-
lated functional planning activities within the state. While many of these plan-
"ning activitics may occur within the state’s environmental agency, some will be
scaltered organizationally. Because of the varicty among the states, it is not
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possible to identify the one best organizational choice tor the state water quality
management agency or to develop a model pattern of delegation.®

State-Local Relationships
o

In dealing with both air and water diffuse source pollution, there must be a
ligh degree of cooperation und coordination among stites and their local govern-
ments. Since the state is ultimately responsible, it cannot effect a 100 percent
delegation of authority to local government. The state must be willing to pre-
empt local control if local perlformance is inadequate.

Greater communication can be fostered by joint state-local involvement in
technical planning. Arcawide agencies could be served by contracting for specific
technical work from the state water quality agency. This type of communication
cun lead 1o greater overall coordination between the two levels,

On the other hand. states often can turn the procedure around and assign
responsibility to local government or regional agencies. States also can provide
technical assistance to the fower level entities. In those states which already have
developed cffective means of state-local coordination, diffuse source manage-
ment programs must be fully integrated into these approaches.

A major concern entails the multiplicity of special districts which have pro-
liferated in the United States. Many of these special districts, particularly water
and sewer districts, will expect (o assume a special role in the 208 water quality
management process. However, great care must be exercised before 208 jurisdic-
tion is granted to special districts. Perhaps, their primary contribution lies in an
advisory capacity to general purpose units of government.

As with federal-state relations, states should seek to develop a stronger state-
local partnership to enhance the feasibility of their own programs. States have
the opportunity to develop innovative programs within the boundaries of federal
standards. Only by nurturing the partnership with other levels of government
and developing a strong. unified approach can states avoid federal imposition of
diffuse source pollution controls. :

FOOTNOTES
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Indian Rights and Claims.: deals with one of the more controversial
issues confronting many states as they scek to implement environment-
al regulations and o positively affect environmental gquality. This chap-
ter focuses on questions of state-tribal jurisdiction which have been
complicated by changing federal policies and inconsistent court deci-
sions. State officials encounter najor uncertainty in their efforts to
apply environmental standards to Indians and [ndian lands.

The basic assumption underling this chapter is the reality of Indian
self-determination and sovercigniy. Conscquentlv, the tribal govern-
meats are a fourth level of government within the intergovenumental
framework. Because of the position of the states and the tribal govern-
ments, there is need for a new federal intergovernmental relations act
specifically addressing state-Indian affairs.

The recent history of state and tribal relations has too often been
characterized by bitter contention and adversity. While litigation is
sometimes the best and often the only method of conflict resolution, it
should not be the only method. The trend of judicial decisions scems to
point to increasing losses for the state position. The overwhelming need
is to find and actively develop new and cooperative means to develop a
parmership ‘berween staie and tribal governments to seck out and
achicve commaon goals.




o]

X. Indian Right and Claims:
Environmental Management

Considerations for the States*

Introduction

Despite two centuries of coexistence in territory governed by the United
States, Indian groups and federal, state, and local governments continue to dis-
pute fundamental issues of jurisdiction over the personal and property rights of
Indians. In recent years, a new dimension in this ongoing dispute has cmerged
regarding the uncertainty of the application of environmental and natural re-
sources management laws and regulations to Indians.

Questions of legal jurisdiction over Indians and their lands have confronted
this nation since its founding. Indians increasingly have demanded self-deter-
mination and cconomic opportunity. At the same time, a growing concern with
environmental quality and the conscrvation of natural resources has evolved. The
result is an aggravation of long-standing disputes over the exercise of federal,
state, and local authority over land and resources in territory cither conceded to
be or claimed to be Indian owned.

Consequently, relationships among Indian groups and govcmments seeking to
assume jurisdiction over the lunds have become hostile and resulted in extended
litigation. These legal battles have involved resources in Indian lands of substan-
tial value, such as water, mincrals, and cnergy.

Court decisions in recent years have tended to favor Indian claims. Numerous
state and locul regulations have been struck down as applied to Indians and
Indian lands. States have lost de facto jurisdiction through these decisions with

the result being that their authority to control activity on Indian l.mdx is severe-

ly limited.

The mass of legistation relating to Indians and Indian tands has contributed to
confusion over the powers of tribal governments and the extent of their jurisdic-
tion. Recurring disputes have arisen out of the confusion surrounding the separa-
tion of authority between tribal governments and the federal government. Near
chaos has resulted with the increasing imposition of state authority in environ-
mental concerns.

States and Indian lnbcs lmvc turned to the federal government for guidance

*This chapter is a condensation of fndian Rights and Claims. Environmental Manage-
ment Considerations for the States. The (‘uunul of State Governments: Lexington, Ken-
tucky, 1977. N
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in discerning the limits of their jurisdictional authority. Changes in federal legis-
lative and judicial directions create a need 1o clarify the existing jurisdiction. No
clear federal statutory guidelines are available and case law is both sporadic and
inconsistent.

These problems clearly entail issues of intergovernmental relations within the
federal system. The traditional model of three levels of government—federal,
state, and local-must be modified to incorporate a fourth level -tribal govern-
ment. The actors involved are numerous; their interests in environmental and
natural resource jurisdiction are diverse, and their claims often conflict. Any new
policy and institutional framework must reflect both prior policy and legal
decisions and the concept of Indian self-determination. New devices in the envi-
ronmental field must respect the special status of Indians while allowing a state
to work toward reasonable environmental goals.

The Actors and Their Interests

Disputes amony states and Indians over jurisdictional claims reach beyond
these two major actors to other governmental entities. The federal government is
involved because of its dominant authority in issues of Indian jurisdiction. Local
governments often are involved. The intergovernmental aspects of state-Indian
disputes are further clouded by the number of institutions at each level whose
interests are affected. These interests include not only questions of sovereignty,
but reach into the envionmental and economic interests of individuals, private:
corporations and public entities concerned with the conservation or develop-
ment ol the environment. '

Tribal Government

A primary concern of tribal governments in pressing jurisdictional claims over
persons and property is the desire 1o preserve the cultural heritage of the tribe.
To do this, the political integrity and cconomic viability of the Indian communi-
ty musit be respected and developed. Land has held a central place in the heritage
of most tribes. These fands in the western states include public grazing lunds.
mineral and energy deposits, and water resources, A tribe's ability to regulate the
use and development of these resources is a key to cultural preservation and
cconomic viability Tor the tribe.

Tribal claims (o seli-determination and jurisdiction should not be equated
with full autonomy, especially in the cconomic area. As o result of the long-
standing dependent status and ceonomic poverty ol reservation tribes, the termi-
nation of special federal support and protection could mean economic and poli-
tical disaster for many tribes.

Federal Govermnent
It is at the federal level that the greatest number of actors and potentially

conflicting interests are involved in Indian jurisdictional claims. Constitutionally,
Congress and the President have dominant authority in issues of Indian jurisdic-

[SEESS
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tion. Numerous administrative agencies also are involved in the question of

Jurisdiction of Indians and Indian Linds.

The Department of the Interior is the primary federal agency. However, in
the environmental arca, the department’s interests in Indian claims are severely
fragmented. The Bureau of Indian Affairs is the agency charged with implement-
ing congressional policy toward federully recognized tribes. Alung with the De-
partment of Justice, the bureau is responsible for assuring that Indian rights are
not undermined by the actions of the private scctor. state and local govern-
ments, and other tederal agencies. . '

The ability of other agencies 107 carry ot their respective policies and pro—
grams is weakened by any policies or rulings 1o increase tribal governments’
jurisdiction. The Bureau of Land Management.-the Burcau of Land Reclamation,
and the Environmental Protection Agency may oppose efforts to restrict their
authority to administér and reguiate activities on kndian lands which affect air
and water quality, water rights, land and resource development programs, con-
servation and reclamation progrums.. The Corps of Engineers also may find itself
in conflict with ladian cluims in pursuing its mandate.

State Gorepiment

“In contrast, the states -are more unified and consistent in their claims to
jurisdiction over Indians and Indian lunds. The states® interests in pressing juris-
dictional claims in the cnvironmental arcd are questions of sovereignty, policy
and program administration, and economic development.

Of more immediate interest Lo states. in pressing jurisdictional lellnb IS grow-
ing stalc involvement in environmental progriims. Most states are immersed in
the design’and implementation of environmental guality and resource. manage-
ment programs. Most such programs are-based:on regulating activities with po-
tentially harmful eftects on environmental quality and environmental health.

The difficulty of administering statewide environmental programs is increased
when Indian-held lands. Indian-cluimed resource rights, and activities on Indian

- lands are exempt from the state’s regulatory-authority.

The state’s interest extends to the promotion and. protection of cconomic
"interests of its citizens. Environmental- regulations direetly affect numerous eco-
nomic ictivities rekated -to the use. and -development of land and natural re-
sources. The diminution of state jurisdictional authority reduces effective con-
trol over the allocation ol aceess (o resource rights.

Local Garernment

Local government interest in this issue emerges from the coneerns for home
rule and for the impacts associated with land and resource development. Many
of the problems emerge f'rom tocal government efforts to extend police power 1o
tribal members and tinds. Other common problems such as linancing public
services, taxation authority, and cconomic development are-exacerbated when
otie entity operates under a different set of politicat and legal rules.

Local government may be particularly sensitive to the right of tribes to re-
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ceive full public services without being subject to its taxation and regulation
authority. ludian claims to resources may restrict the development and cconom-
ic activity subject to local regulation and taxation. This makes the regulation of
land a major focal issuc.

“The Legal Claims to Jurisdiction*

The degree of success of tribal and state governments in pressing their respec-
tive claims of jurisdiction greatly depends on legal precedent. The issuc of legal
recognition of tribal governments as political entities is well established. The
crucial issue now is the extent of tribul governments” sovereignty and their stutus
in refation 1o the intergovernmental framework of the federal system,

Tribal Government

The case of Worcester v. Georgia (18320 was the first enunciation of the
principle that an Indian teibe is a pohtical body endowed with the powers of
scll=government. In short, the Supreme Court held that the powers of tribes
derive from their inherent original sovereignty and lrom their status as owners of
land.

The question of present tribal powers and jurisdiction clearly rests on this and
similar cases. In sunmary, with the exception of those powers repealed or modi-
fied by treaty or an act of Congress, Indian tribes retain inherent jurisdiction
over a broad range of domestic matters and governance.

Federal Government

The tederal government has always assumed dominant authority in issucs of
Indian jurisdiction. The Ulnited States Constitution (Article 1. Section 8, Chapter
3) grants to Congress -the power to regulate commeree with foreign nations,
among the states, and with the Indian tribes. Treaties and ucts requiring federal
licensing of trade with Indian tribes ave based on this clause. Federal authority is
further strengthened by the constitutional grant to the President of power to
make treatics by and with the advice and consent of the Senate (Article 11,
Section 2, Chapter 2).

The federal government has also asserted the guardian theory as u basis for its
own supremacy with regard to jurisdiction: Upheld in numerous cases. this con-
cept asserts the need for protection of the Indian people as grounds tor federal
jurisdiction. :

Federal policy regarding Indian tribes has not been totally consistent with its
claims of dominant authority. Fluctuating congressional attitudes have clouded

*As this paper was being writlen, a new set ot Indian assertions was being litigated and
nepotiated, principally in Maine, Massachusetts, and North Carolina. These are claims made
by “state jurisdictional’” Indians and involve the Non-Intercourse Act of 1970. These claims
raise new and complex issues that are not discussed in the following analysis.
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tribal and state claims (o jurisdiction. The l}"urn:nl policy of selt-determination of
Indian tribes was preceded by policies ofiisolation, then assimilation, followed
by grants ol specilic authority to the smlés grants which were later revoked by
Congress.

Since 1968, the cxisting notion of Indian scll-determination and freedom
from state control has been strengthened by federal policy and Supreme Court
decisions. The Indian Civil Rights Act (1968) prohibited states from assuming
civil and criminal consent without the express consent of affected Indians. The
act also allows for “retrocession.” i.e.. the return of state jurisdiction over Indian
fands to the federal government and the tribes. Congress also passed the Indian
Self-Determination and Education Assistance Act (1975) to further establish the
reality of Indian self-determination.

State Claims to Authority

The states’ claims to authority over Indians and Indiun lands are intertwined
with federal fegislation and court rulings. The states are cognizantof the domi-
nant federal authority in Indian affairs. However. they point to three basic
grounds for asserting state regulatory authority. These are specific congressional
grant of authority over Indians or Indian lands: Public Law 280, and regulatory
authority in public health and specific administrative grants of authority.

State claims 1o authority appeared to be reinforced during the federal policy
of assimilation. Congress had made specific grants of criminal jucisdiction to
certain states, but it was in 1950 that Congress granted its first comprehensive
civil jurisdiction over Indians to the State of New York.2 Then in 1953, Con-
gress passed Public Law 280, an act conferring degrees of legal jurisdiction to
various states to replace existing federal and tribal jurisdiction.

‘Public Law 280 divided the states into three categories:

- Six states were given direct civil and criminal jurisdiction:

~Thirty-six states were empowered to take jurisdiction over reservations by
enactment of state legislation, and

- Eight states were emipowered to assume |u||\du.lmn by .mwndlng their state
constitutions,
The third group of states was distinguished from the other states by virtue of
existing cnabling acts or constitutions specifically discliiming jurisdiction over
Indian lands within their borders. Congress (et thut to overturn such u disclaim-.
cr would require a state constitutional amendment if it desired to legally assume
jurisdiction uver Indian affairs. However, some states have assumed jurisdiction
without going through the amendment process arguing that provisions of P.L.
280 are sufficienty broad to allow a state and its courts to determine whether a
constitutional amendment is in fact necessary.

P.L. 280 does not provide clear guidelines regarding the degree of state juris-
diction over Indians and Indian lands. Subsequent amendments contain the fol-
lowing exceptions to jurisdiction:

Nothing in this section shall authorize the alicnation. encumbrance, or
taxation of any real or personal property, including water rights, belonging to
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any Indian or any Indian tribe, band, or community that is held in trust by
the United States or is subject to a restriction against alienation imposed by
the United States, or shall authorize regulation of the use of such property in
a manner inconsistent with any federal treaty, agreement. or statute or with
any regulation made pursuant thereto, or shall deprive any Indian or Indian
tribe, band, or community of any right, privilege, or immunity afforded
under federal treaty, agrecement, or statute with respect to hunting, trapping,
or fishing, or the control, licensing, or regulation thereof.

The federal government and P.L. 280 states differ on the extent to which this
exemption restricts state claims of wide jurisdictional authority. The federal
government relies upon a definition by the U.S. Supreme Court of “encum-
brance’ to support its position that the term should be broadly defined thereby
limiting any state action which could create a burden on the land which might
lessep its value to the tribc. On the othcr hand. the states argue that the term
shoqld be narrowly defined.

The use of P.L. 280 by states to buttress jurisdictional claims has been
severely restricted by the Indian Civil Rights Act of 1968 and by u judicial trend
toward a restrictive view of the state’s jurisdiction. No state has used the provi-
sions of (he 1968 uct which allow states to assume jurisdiction by the express
consent of the tribes affected or (o “retrocede.” i.c.. return state jurisdiction to
the federal government and the tribes.

Another basis for state jurisdiction is its regulatory authority to maintain
public health. The state also may gain authority by specific grant of the Secre-
tary of the Interior. Atthough use of this administrative grant of suthority may
allow the application of state and local standards. it appeuars contrary to the
state’s cluim of a wide grant of authority under P.L. 280 because it involves a
more specific and narrowly defined scope of jursidiction.

The Environmental Arenas of Dispute

Extensive state involvement in state and federally initiated environmental
programs has increased the incidence of conflicting state-tribal claims to juris-
diction. Jurisdictional disputes have emerged regarding land development regulu-
tion, water rights. hunting and fishing rights, air and water quallly and energy
development and mineral exploitation,

- The regulatory nature of most environmental programs further intensifies the
conflicting claims to exercise jurisdiction over Indian-cluimed land and resources
and activitics involving that land and resources. A very sensitive issue to states
and local government is regulation of nonlndian lessees of Indian lands and
resource rights.

State regulatory programs pose 4 number of serious issues a8 to the extent to
which the state or its local governments may imposce their regulatory schemes
upon Indians and Indian fands. A caretul examination of state law, federal
Greaties and statutes and existing case law provides no precise answer to jursidic-
tional claims in these areas. Instead, cach area ot regulation must be examined
for guidelines to resolution of state-tribal disputes.
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Regulation of Developrnient

The most common means of regulating development have traditionally been
planning, zoning, subdivision regulations, and building codes. Nine states recent-
ly have gone beyond mere delegation of such authority to require local govern-
ments to employ these regulatory tools. Many states have begun to play a more
active role in the control of development through Iegislation dealing with power
plant siting, critical arcas, and development of regional impacts.

The question naturafly arises as to how much these controls can beiexercised
on Indian lands, Lt is the opinion of the American Indian Policy Review Commis-
sion that in states subject to P.L. 280, a distinction must be made between state
laws of general application and local ordininces. This argument maintains that
the state’s authority to excrcise development controls -is constrained by state
faws of general applicability, by the fact ol encumbrance, and-by the - tribal
government’s ability to handie such functions. Local ordinances. the commission
argues, have no affect on ' Indian lands, This distinction is important to states
which rely on local povernments to adopt their own programs of (.ontml or to
admiuister state-mandated programs through locat ordinances. .

Litigation has been inconsistent as to whether Public Law 280 Jl|owq local
governments to enforce their regulations on trust land within Indian reserva-
tions. Case law ‘supports both sides of the question -regarding whether such
ordm.lm,c s are of peneral application, whether they conslitute an encumbrance,
and whether they infringe on tribal sovercignty . A briel examination of some ol
these cases is illustrative of this point.,

In Sriohomish County v. Scattle Disposal. Compuny 2 the court held th.ll the
zoning ordinances {all within the delinition ol “encumbrance” and therefore are
unenforceable on Indian lands. This decision-is an example of the broader inter-
prct.mun of the conceptl of encumbrance, lhcrcby hmmn{. the states” jursidic-
tion overIndian lands.

The Nmth Circuit Court of Appuh 'in Sanra Rma Band of lmllans v. King
County 3 wuled against county jurisdiction over Indian veservation, trust lands
and articulated views on the imiportanicesol tribal suvereignty -vis-a-vis local gov-
mecnts Cases involving a particufar lmal urdmamc must be decided by the
courts on a cuse- by-case basis. - Co

The importance ol the Santa Rosa case has gone beyond th.u of the particular
situation. The court found “that P.L280 siibjected Indian country only to the
civil laws of the state. and not to local regulation.™ The decision also was
adamant i its position that local jurisdiction should not apply to Indian lands.

Another noteworthy casce is that ol Sangre de Christo Developmient Corpora-
tion, Inc. v. City of Swita Fe.® The New Mexico Supreme Court examined the
validity of focul planning and: subdivision controls on Pueblo Indian land leased
to a privale developer i view of the state constitution’s disclaimer of rightand
title to Indian land. Since the discliiiner was one of proprictary interest and not
a disclaimer ol government control, the court held that the disclaimer did not
prevent excrcise of regulatory powers.

In response 1o other issues raised, the court said the exercise of such authori-
1y did not interfere with the seli-government of’ the Pueblo Indians. However,
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the court went on 1o Tind that Congress had preempted alt control over the
leasing of Indian kinds by 25 U.S.C., Section 415, Under these regulations the
Secretary of Interior could opt to apply the equivalent of local standards, but
this decision would be up to the secretary, not the state or its local governments.
The issue was not the fact of regulation, but who applies the regulations.

New Mexico subsequently tiled suit in federal district court against the Sccre-
tary of Interior and the Sangre de Christo Development Corporation 1o establish
state jurisdiction over the leased development. The court found in favor of the
state, declaring 25 C.F.R., Scction 1.4 to be an ultra vires regulation and, there-
fore, invalid. Thus, the state statute in question was applicable to the nonindian
lessees. The case has been appealed.

It is apparent that the issuc of who has regubkutory authority over develop-
ment on Indian lands will continue. Extensive litigation can be expected. None
of these relationships is clear, nor is the definition of encumbrance explicit at
this point. :

Water Rights

The allocation of water rights is of most consequence to the western states,
Indian claims to these rights, based on initial ownership and upon treaties,
frequently have emerged alter water rights already have been allocated among
the states and among users in the states. Indian claims to prior rights have made
this a volatile question. Courst cases generally have been decided in favor of
Indian claims. ‘

The benchmark case of Indian-state water rights contlict is Winzers v. United
States. In this Montana case involving diversion of river waters away from reser-
vation lands by private individuals, the U.S. Supreme Court upheld the lower
court’s view that the Indians were the owners of the rights to the use of water
which they retained under the treaty agreement of 1888, Since they were the
grantors in the agreement, they hield all of their right, title, and interest in the
reservation which they did not convey to the United States. Thus, the State of
Montana could not interfere or enact laws pertaining to use of Indian waters.

The second issue addressed in Winters was the amount of water reserved by

“ihe Indians. The court was definite about the duration of water rights “for a

use which would be necessarily contintied through years.™ 1t hinted that the
reserved amount could be large: that beneticial use of the water could be made
whether the lands were “kept for hunting. grazing roving herds ot stock, or
turned to agriculture and the arts of civilization.™

Although the basic Winters doctrine subsequently was applied in other cases.
the courts have not clearly defined phlirases such as “arts of civilization.” This
phrase leaves open the question as to the exact types of activity for which the
Indians have reserved water rights.

United States v. Powers® dealt with the issue of water rights on Indian allot-
ment land later sold (o nonindians. The United States sought to enjoin the

- diversion of waters by nonlndian successors in the interest of the Indian allot-

ments, to the extent that this water was needed for an Indian irrigation project.
This relief was denied by the lower federal courts and was affirmed by the U.S.



Supreme Court. The Supreme Court held that under Winters, waters were re-
scrved for the reservation. When allotmerits were duly made for exclusive use
and thercalter conveyed in fee, the right to some portion of tribal waters essen-
tial for cultivation passed to the nonindians. The court left unanswered the
question of how a quantifiable amount would be ascertained.

United States v. Walker River frrigation Districr7 dealt with reservation lands
‘not part of Indian aboriginal holdings. The suit sought un adjudication of a right
to 1,500 cubic feet per second of water trdm the Walker River for the irrigation
of reservation lands. The rial court ruled that the reservation docetriie did not
apply to this veservation because it was not a treaty reservation. The ULS. Court
of Appeals reversed the ruling, stating:

i the Winters case as i this case the basic question or determination was
one of intert whether the waters of the stream were intended to be re-
served for the use of the Indians or whether the lands only were reserved. We
sc¢ o reason 1o believe that the intention to reserve need be evidenced by
treaty or agreement. A statute or an executive order setting apart the reserva-
tion may be equally indicative of the intent.

With respect to the measure of the water right of the reservation, the court held
that the moeasure was the amount reasonably necessary to supply Indian needs. It
concluded that 70 years of experience demonstrided a need for adequate water
to irrigate some 2100 acres of the- 10000 irrigable -acres. This action ot per-
manently Tixing the amount of water to which the Indians were entitled set an
impuortant legal precedent.’

Hunting and Fishing

Disputes between Indian tribes and state governments over the regulation of
hunting and fishing have proliferated. This is particularly true with regard to
commercial fishing in arcas where environmental problems have decreased the
cateh and exacerbated the competition between Indians and nonlndians.

Public Law 280 contains specific language exempting state regulation of In-
dian hunting and tishing., Therelore, it would appear that those states acting
pursuant 1o P.L. 280 arc prohibited from such regulation and those states not
acting under 280 also arc prohibited from exercising control. Jurisdiction re-
mains with the federal government. However, case law reveals inconsistencies in
decisions relative to P.L. 280 states and non-P.L. 280 states.

The most active state in attempting to resolve this jurisdictionil issue has
been Washington. a non-P.L. 280 state assuming jurisdiction under state statute.
Two carly cases® upheld Washington's right to regulate hunting and lishing as
long as the controls did not discriminate against Indians and adhered to the
“reasonable and necessary™ test, ) P

The case of United States v. Washington® in 1975 turthier retined these issues.
The principal issues 1o be resolved were the extent of off-reservation Indian
tishing rights provided by treaty o the tribes: whether the state regulatory



81

scheme infringed upon those rights. and. it so. what reliet could be granted.

The court held that the state continued to have the power to regulate, for
conservation purposes. the tribes’ taking of fish at ity usual off-reservation
grounds if" regulations did not discriminate against the treaty tribe’s reserved
vight to fish, met appropriate standirds of substantive and procedural due pro-
cess, and were shown to be both “reasonable and necessary ™ to preserve and
maintain the resource. The state must also “treat such treaty rights as an obliga-
tion and interest (o be promated in the state’s regulatory management and
obligation programs.”™ However, the existing Washington, laws and regulations
applicable 1o Indian fishing were declared unlawlul because they were not neces-
sary to preserve and maintain the resource: they discriminated against the tribes:
and they had been adopted and enforeed in violation of appropriate stundards
and in derogation of the meaning and purposes ol the treaty provisions.

The court also provided a formula which said the Indian tribes are entitled to
have the opportunity to cateh up o one-hall’ the run of fish that normally would
pass by their off-reservation sites. This decision also allows for the self-regulation
of oft-reservation fishing by qualitying treaty Indians.

The court’s formula, of guaranteeing Indians up to a SO percent opportunity
to catch the runs of fish at off-reservation stations, has fed to difficultics for
both the state and comunercial fisherman.

Air and Water Quality

Though legislation directing the management of air and water quality has
been federally initiated, the states are allowed considerable diseretion to develop
and administer programs. Both the Clean Air Act. Amendments of 1970(CAA)
and the Federal Water Pollution Control Act of 1972 (FWPCA) set minimum
standards and allow the states to run approved regulitory programs under U.S,
Environmental Protection Agency (EPA) guidance. A state can set more strin-
gent standards than those of the tederal government.

A crucial issue now emerging is the extent to which these regulatory programs
are applicable to Indian lands. Those states which have assumed jurisdiction
under P.L. 280 believe they have such authority. States not acting under 280 are
facing the issue in a varicty of ways. For example. the attorney general of
Arizona has inderpreted the state’s constitutional disclaimers of jurisdiction to
apply only o Indian binds as property and not fo state sovereignty over those
fands so that Arizona could claim jurisdiction over air and water quality by
statute. o

The major dilemma I8 i those states which enact standards in excess of
minimum federal standards. 1 is not clear which standard would apply to Indian
lands. The federal legislation does delegate to qualitving states the management
of such programs (o meet national goals. Accordingly. one view might be that
the federal government, by delegating authority 1o the state, has also delegated
the authority to regulate Indian lund. On the other hand. it can be argued that
Congress should bestow authority over Indian lunds expressly, not implicitly.

A further problem clouding the issue is a situation in which the state reguls-
tory program is a delegation of administration and enforcement to a ocal gov-



emment acting under focal ordinances. Public Law 230 jurisdiction is extended
only for “those civil laws of such state or territory that are ol general application
1o private persons or private property.” The Indians and Depariment of interior
believe that only state statutes, not county or municipal ordinances, satisfy the
requirement of “generat application.™ It a local vrdinance conforms with a state
program which EPA has approved, it is not clear whether this passes the “general
application™ test,

State initiated programs, such as sediment control. surface mining controls
and power plant siting, must meet_both the “encumbrance™ and “general appli-
cation™ tests. I regulation places a “burden upon land depreciitive of its
value,” it fikely would not stand up in a legal challenge. States which did not
acquire jurisdiction under P.L. 280 may have great ditficulty in prevailing il their
air and water quality standards as applied to Indian lands are fegally challenged.

Twa recent court cases!? lave dealt with similar problems as posed here
(althongh. they did not deal specilically with application ol state air and water
quality standards 1o Indian lands). Tn these cases. the court held that two tederal
installations discharging air and water poltutants did not hive to obtain permits
from states with federally approved plans. The legal basis for these decisions was
that Congress had made no clear and unambiguous declarations that feder:il
installations could not operate without a state permit, The relevancy' of these
cases is that a state apparently cannot require a permit. to illustrate compliance
with pollution stundards for Indian activities on Indian fands, if’ Congress tails to
so specity in lepislation. ’

Energy Development and Mincral Exploration

As the exploration for new domestic supplics of energy and minerals has
increased, there has been the realization that the rights to certain coal. oil and oil
shale. natural gas. rich mineral deposits. and the western states” water supply
belong (o the Indians. Governments at all levels now have to deal with tribes for
access and the erms wnder which extraction will be allowed.

Consequenty, Indian tribes are organizing to better proteet their resources
from exploitation. A coulition of 20 tribes. the Native Anierican Nutural Re-
souces Development Federation and the Coafition ol Energy Resource Tribes.,
met in late 1975 (o coordinate strategy for litigating their coal and water de-
mands. In Montana. the Northern Cheyenne and the Crow tribes have filed suit
to gain control of waters flowing through their reservations. Since much of this
waler already has been sold by federal and state authorities for eventual use by
cnergy companics, (he outeome could have negative impacts on planned clectric
and coul gasitication plants. Other proposed energy developments in western
states are similarly vulnerable (o fegal challenges because they would use water
or coal on or near reservidions, or would require transmission lines crossing
reservation lands. :

The decision in Choctaw Nation v. Oklahoma!'V indicates the judiciary’s wil-
lingness o support such Indian vights and claims. The Supreme Court held that
the Indians were owners ol substantial mineral rights (oil and gas rights) which
Oklahoma had previously Heased (o various corporations. An appraisal subse-
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quently set the values of these clhinis at $177 mitlion. The outcome of negotia-
tions to setdle this dispute 8 of major importance to the position of both the
states and the tribes,

Coordination of energy development and joint planning to minimize adverse
environmental, economic, and cultural impacts of resource development must
be a joint responsibility among the tfederal government. states, fndian tribes. and
energy development corporations, In seeking to improve the lines of communica-
tion between state and tribal governments in particalar. both parties must realize
that decisions of one will impact upon the policies and programs of the other.

Summary and Conclusions
The Legal Climate

There are several dominant factors in the prevailing fegal situation pertaining
to Indian jurisdictional questions as they relate to natural resource and environ-
mental management. First are federal policies favoring Indian governmental and
cconomic independence formalized in the Indian Civil Rights Act (1968) and
Indian Sct=Determination and Education Assistance Act (1975), Second 1s con-
tinuing confusion grounded in ambiguous and sometimes contradictory state and
Tederal court decisions on the application of state and federal natural resource
and environmental law and regolation to Indian land and disputed territories.

For several decades. the Congress and federal agencies have promated greater
tribul sovercignty with the objective of diminishing Indian political and econom-
ic dependence on the federal establishment. This effort to encourage Indian
sel-government and cconomic sell-sufticiency has reinforced Indian initiatives to
win political and legal confirmation of their claims to property and resources in
states. b this pursuit, the Indians have come into innumerable controntations
with state and local governments.

State governments have found themselves in a serious dilemma. They are
under severe political pressure to resist Indian claims from citizens and corpora-
tions resident on disputed taind or dependent on disputed resources. Often,
conflicts involve in-holdings or water rights that have been assumed to be legally
the property of nonladians for gencrations, The declared owners are adumantly
opposed o any state concessions that may clond their entitlement. They de-
mand court challenges.

Concurrently, stafe governments are in a precarious position in attempting to
implement covironmental management policies, including those mandated by
federal Jaw and regulation. There is confusion over the applicability of land use,

- water and air quality and other envivonmental controls in Indian country. This

confusion is compounded by recent uncertainty over whether supposedly seitled

jurisdictional doctrine encompasses Indian property or only Indian people.

Further complications are created by Indian conveyance of property and
development rights to nonlndians whose subsequent operations are nonctheless
within the boundaries of Indian jurisdiction. Finaliv. many torms ot state juris-
diction given or taken under P.L. 280 have been successiully challenged. Many
states which have not acted under P.L.. 280 have been held by federal authori-
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tics. with some court contirmation, to have no jurisdiction over tndians or their
lands,

Faced with this maze of ownership. jurisdictionaf. management and political
contlict, Indians and state and local governments have gone to court. The inevi-
table adwversary relationship has often bred deep hostility on both sides.

States have not fared well in the courts. The precedent-settiing decisioits have
generally favored Indian rights and claims, and federal over state and local juris-

- diction. Consequently, states have usually lost de facto authority under which
they had been applying natural vesource-cnvirommental policy in Indian do-
nuains. State program administration has substantially diminished in its regula-
tion of both Indian and nonlndian enterprises.

- The emerging 1977 water crisis in the west, coupled with accelerating de-
mands for energy resource development, increise the dangers ot contlict.

State Options

Court fights have soured state-Indian relations, and adverse decisions have
weakened state administrative capacity. Even when states have won in’ the
courts, the animusities created have made subsequent relationships hostile, Oncee
adversary roles have been assumed, settlement of contlicts by negotiation has
proven very difticult.

In some instances, resorting to the courts is a necessity for both state govern-
ment.and the Indians. Only through definitive court judgments can fundamental
jurisdictional issues be resolved. However, in many situations, the option of
negotiation is a legitimate alternative. and one that may offer a resolution of
greater mutual benefit to the parties involved. The use of federal mediation is a
device to facilitate agreement. Notwithstanding the political risks involved. nego-
tiation would appear 1o offer states u better approuach than litigation in establish-
ing a solid legal and political foundation 1o sustained amicable relations with
Indian groups. Such a basis of communication is eritical in facilitating reasonable
state influence and possible intervention in questions aftecting natural resource
and environmental management in Indian territory.

To turther develop a positive and mutually benelicial state-Indian relation-
ship, states would be wise to aceept and promole national policies tavoring
Indian selt-determination ind econvmic independence.-State initiatives to pro-
vide aid and technical uxsistance are vital to the improvement of Indian capacity
for self=goyernment  and  tor  selt-sustaining  cconomic  enterprise.’ Through
strengthening tribal organizations and cconomies, states will be laying the
groundwork for the Kind of partnership arrangements that may pmwdc the basis
for cooperative endeavors in environmental management.

It is important that state environmental and resource faws and regulations
cxplicitly recognize the separate status of Indians and Indian lands it only 1o
Javoid unnecessary friction and legal crisis. I Indians dre given a voice in framing
the statutory language that refates 1o them, it is congeivable that, they. will
become party to the extension of policy and management to their own domain.

State administrations might profit from looking at their own history of state-
focal relations, and the structures and processes they have developed to improve
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intergovernmental communication, coordination, and cooperation. Although
local governments ave creatures of the state in a legal sense. they are generally
intensely independent politically, Home rule is o constant demand. However,
local governments lave afso tended to bypass the state capitol in establishing
dircet and often very dependent relations with the federal government and its
agencies.

Since the passage of the federal Intergovernmental Cooperation Act of 1908,
states have become increasingly conscious ot the importance of closer state-local

links in program administration. The act gives states a new leadership role in-

state-local coordination and the potential for substantial control over federal
programs previously administered on a tederal-local basis. In developing this role.
stutes have devised a variety of structures and mechanisms to manage state-local
refations including the creation of community affairs departments. the expan-
sion of roles of substate regional planning and development agencies, and the
delegation to the tocal and regional levels of program plinning and administra-
tion. These mechanisms often have the dual purpose of providing the opportuni-
ty for local intervention and participation in state policymaking.

As a model tor state-Indian intergovernmental communications, state-local
mechanisms would require considerable alteration. Quite conceivably. there is
need for a new federal intergovernmental relations act specitically addressing
state-Indian arrangements. To clear up unresolved issues. such legislation specifi-
cally could delegate to states some of the residual powers of the federal govern-
ment without which states can make no binding sgreements with tribal govern-
ments and associations. )

In summary . it would appear that the time has come for states to consider
alternatives to legal challenges and court confrontations with Indians., Recent
history suggests that constant resort to the courts has engendered hostility and
produced détrimental legal decisions. Moreover, it has substantially fimited state
capacity for resource management and environmental regulation in critical areas.
States should consider the following proposals for establishing a positive, pro-
ductive base for state-lndian intergovernmental partnership:

Recognize the doctrine of Indian selt-determination:

Assist Indians in building governmental capability

Provide grants and technical assistance to foster Indian economic self-sutfi-
cieney:

Acknowledpe special Indian status in environmental statutes and regula-
tions;

Assert mutual state-indian interest in resource conservation and environ-
mental quality and develop binding agreenmients on resouree and environmental
nunagement systems, and

Establish state-Indian intergovernmental structures and mechanisms to facil-
itate communication cooperation and coordination,
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XI. Research Agenda: Future
Directions and Needs

Introduction

The need tor further research. is among the most important results ot the
etfort to identity and analyze current environmental issues and state responses.
In all four issue areas. the state-of-the-art is such that further research is manda-
tory il the states are to effectively address the challenges posed by the myriad
environmental and elated problems. This conclusion has been reinforced by
interviews with state officiuls. An oft-repeated constraint impeding state pro-
granms has been the fack of adequate information and guidanee in designing and

implementing action programs.

Beyond this basic information need is the increasing complexity of our
understanding of environmental issues. 1t is no longer feasible to consider envi-
ronmental problems in isolation. As an example. the enhancement or mainten-
ance of environmental quality is inevitably related o econumic development.
There must be tradeolts between these two goals it either is 1o be accomplished.
These two concerns will not be cusily reconciled. Consequently . state eftorts at
reconciliation can be enhanced greatly by Turther research,

Another recurrent theme in this environmental series has been the need for
innovative governmental approaches to policymaking and program implementa-
tion. Indications are that a minimum of major additional environmental legisia-
tion will be enacted by Congress in the near future. Accordingly. states will bear
the brunt of initiating any new programs or refining their existing partnership in
federal programs. Tn cither situation, state [eaders must look beyond traditional
institutions and programs. This implies greater covrdination among agencies and
levels of government, interagency and intergovernmental agreements. and inno-
vative organizationl structures. There are no casy answess to these needs.

This is not a comprehensive treatment of rescarch needs. but itis illustrative
and supportive of the need for turther research. Scientific rescarch agenday are
provided for cach of the environmental issues studicd. A briet review of the
actors involved and their interactions is discussed prior to the research agenda.

Actors Involved -
LEovironmental quality must be the concern of all levels of government.
Although their voles and concerns vary according 1o jurisdiction and level, cach

has an important position in environmental programs. Support of and involves
mend in rescarch efforts are a part ot the process for tederal, state, and local
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governments. Emphasis nmwst be placed on the federal and state governments as
they have sutficient jurisdiction and resources to augment the requisite amount
and quality of enviconmental rescarch. '

The federal government should be at the center of this research effort, The
federal government has done much to enhance eanviconmental gquality by enact-
ing legislation such as the Clean Air Act, the Federal Water Pollution Control
Act, and the Coastal Zone Managenxent Act.

However, the concept ol totally centralized tederal control of environmental
programs is being replaced with a renewed emphasis on the federal-state partner-
ship. In keeping with this orientation, the federal government is perhaps. the
primary souree of funding for rescarch studies relating o environmental issues.
Foundations and other private institutions may provide supplementary funds.

As federal programs incrcasingly rely upon state level implementation, the
need for more adequate data, information, and innovative approaches will be-
come more actle at the state fevel. Accordingly, state leaders should become
initidtors and users of environmental research. Interaction with the federadl gov-
crnmenl, the academic community, and others is important for states in the
suceesstul design and implementation of environmental policies and programs.

Academia should not be overdooked as a vital sonree ol expertise for state
poticymakers. This applies to all institutions of higher learning, but perhaps the
atready close refationship between states and their own university systems pro-
vides special opportunities Tor cooperation. Asspecialists in their fields of study,
academicians maust be Turther integrated into governmental research studics of
environmental issues.

The various actors are cognizant of the need (o increase cooperation in
environmental rescarch. Governments, privite interests, or research groups can-
not afford the luxury of isolating their research from the other parties involved.
To do so would be counterproductive in view ol the complex relationship of
cnvironmental issues with other issues such as cconomie development. growth
management, energy, transportation, and wban decline. The impucts of these
issues transeend politicak and jurisdictional boundaries. Only.a coordinated and
cooperative rescarch effort can meet the challenges posed.

Research Agenda
.
This section is a suggested rescarch agenda for the Tuture regarding environ-
mental issues. These rescarch needs are identitied to suggest efforts which would
be ol direct benelit to state government. No priority of needs within the four
general issue areas is imphed. o
The research needs have emerged from this environmental issues series and
specitically relate (o energy conservition, environmental impact assessment,
management of diffuse source pollution. and the impact of Indian rights and
claims on state environmental policy. The agenda comes from statt analysis and
suggestions by review pancls in cach issue arca. Interviews with state officials
have provided additional refinement (o these rescarch needs.
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Rescarch Agenda: Srate Energy Conservation Programs

1. Environmental, Social, and Feonomic Impacis of Energy Use Patterus and
Sclected Energy Conservation Policies:

Energy conservation activities are generally hampered by the absence of infor-
mation on the type and degree of environmental. social. and economic conse-
quences of various energy conservation measures, Energy conservation is essen-
tially an covironmental goal: thus, wescarcl is needed 1o assess possible links
among air and water quality and land use programs to energy conservation
programs. Rescarch must alse determine the impacts of conservation practices
o various sociocconomic groups and the publie’s responsiveness to mandatory
and voluntary programs.

2 Tuformation Needs for Developing State Conservation Programs:

Current encrgy conservation programs are impeded by the lack of adequate
data available 1o state officials. The construction of encrgy demuand models and
the development of energy conservation puolicies require signiticant amounts of
data on such interactive items as availuble supply | energy use patterns, economic
activity . and likely impacts ol conservation activities.

S Developing a State Government Planning and  Decision Framework for
Inergy Conservation:

Energy conservation must be more fully integrated as a routine component of
planning and decisionmuking in state government. Energy use must be made an
important factor in the trade-offy of public decisionmaking in the areas of trans-
portation, cnwironmental programs, land use. public capital investments, eco-
nomic development programs. and government procurement.

4. Eftective Roles for State Government in hmplementing Fnergy Conserva-
tion Goals:

The pervasiveness and complexity of energy use and the uncertainty sur-
rounding energy conservation measures réquire caretul consideration of’ the most
effective state role i achieving energy conservation objectives. Researeh is need-
ed to identily and develop the state roles most effective in aftecting market
forces which influence the level and patterns ol energy consumption in the
buildings, industrial. and transportation sectors. This role might include govern-
ment action to alter constraints and inequities associated with an impertect
nurket, as well as etfforts 1o facilitate and reinforee market forees favorable to
energy conservation., ‘

S Education Programs to Encourage Public Cooperation with Energy Con-

servation Objectives:

In view of present state emphasis on voluntary measures and tinancial incen-

e
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tive mechanisms, research must be directed toward effective educational pro-
grams in energy conservation to encourage public acceptance and involvement.
The states are best suited for adapting and disseminating conservation tech-
niques. Proposals for federal programs to encourage state extension programs in
energy conscrvation reinforee the need for research in the design and implemen-
tation of state consumer education programs.

6. Land Use and Transportation Links to Energy Consenvation:

Research is needed to explore the links between fand use and transportation
and cnergy use and conservation. More insight is needed as to steps a state cin
tuke to encourage more efficient land development patterns. States should focus
attention on ‘means available to reduce reliance on automobile transportation
and (o influence wider aceeplance of mass transit as o more efficient travel
mode. Barriers to governmentat or citizen acceptance must also be identified so
that the most viable strategics for encrgy conservation may be ascertuined.

Rescarch Agenda: Environmental Impact Assessment

1. Institutional and Organizational Questions i Eavirommmental Assessment:

There are many pertinent institutional and organtzational questions 1o be
asked in assessing future environmental activitics. For example. how do institu-
tional and organizational arrangements afteet decisionmaking? Do dilferent ar-
rangements atTeet the responsiveness to environmental concerns? What remedics
exist? )

There are also broad institutional questions regarding Section 103 of NEPAL
Are agencies continually assessing potential contlicts between their mission and

“NEPA’s policies as vequired under that section”? The feasibility of a national
information clearinghouse 1o promote better comnumication relative o environ-
mental programs is o subject worth exploring,

A study of institutional arrangements for dealing with projects that fall under
the jurisdiction of two or more states is warranted. A related area of rescarch is
determining ways to integrate state guidelines and procedures with federal
(NEPA) requiremients.

Two final rescarch items that have not been adequately explored are: (1)
findg ways fo enable states to participate in the federal EIS process at an
carlier stage and. (2) investigating institutional and organizational arrangements
that achieve multiple environmental objectives at the state level.

2. ‘Methodological Questions to Be Explored:

There are two important methadological questions that have not been thor-
oughly explored. The first is the development of guidelines for policy and pro-

gramumatic impact statements, judicial review of the substantive content of EISs.

and substantive input into the development of ElSs. State leaders would then be
more aware of environmental assessment eriteria and would likely display greater
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desire (o fully integrate impact statement requirements into planning and deci-
stonnuaking. The vole and content of the process would be more intelligible.

The second research direction is to eximine measures for miligating environ-
mental impacts. The EIS process has been used primarily to prevent develop-
ment rather than o resolve or mitigate impacts associgted with the proposed
action. There is the need for additional work on ways to allow development
while main taining environmental quality.

3. Ineegrating Planning and - Decisiomnaking  and - Environmental - Impact
Assessmenis:

Three major rescarch priorities in the arca of planning and decisionmaking
have been identified: _

(1) Explore alternatives to the EIS process for gaining envitonmental infor-
mation: »

(2) Determine wavs of improving the responsiveness of EISs 10 decisionmak- -

ing needs. and

() Examine wavs of holding agencies responsible for the findings of their
impact assessments by monitoring projects alter approval.

4. Optimal Resouree Use:

Three avenues ol research are recommended in striving toward optimal re-
source use. The first is o determine i state involvement with environmental
concerns has ovenshadowed or created an imbalance between cavironmental is-
sues and nonenvirommental issues. This is obvioushy a very sensitive question, but
an important one for state governments. P

The second rescarch avenue is to examine ways to avoid unnecessary environ-
mental assessiuents and statements. This could take severat directions including:
(1) determining or ranking actions that will always require assessments and
statements. actions that may require assessments, and actions that will never
require assessments: (2) exploring institutional and administrative means of gain-
ing coordination and cooperation ol governmental agencies in preparing state-
ments: and (3) exploring the use of “mini”™ impact assessments that focus on one
or two major isstes or build on existing impact statements of a similar nature,
thereby avoiding duplication. ’

The third rescarch area reflects the importance of timing in the EIS process
by focusing on the need 1o determine means of reviewing ElSs at both the state
and local levels simultancously. The review process can abso be cut by having a
simultancous review by all departments and agencies in cach governmental level.

S Duara Needs for Environimental Impact ASSessmenis:

Two primary wreas of research are seen as important within the area of data
requirements. The Tirst entails comparing the data requirciments of other state
and local programs with covironmental assexsment activities o avoid duplication
and o expand the ioforaition base available (ol progeams, Such an investigia-
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tion should include the following: Section 208 water quality planning. land use
planning, growth management. coastal zone nmmgcnwnt and lIJn\pUlldtlL)I]
planning, and others,

A second research need lies in exploring nieans of collecting, mpm/mg and
presenting data to reduce cost and improve its utility. Although such studies
have been done previously, the need for improvement is apparent.

Rescarch Agenda: Diffuse S;uum: Pollution
1. Shortage of Data on Exicits of DSP Problems:

The intermittent nature of diffuse source pollutants makes their measurement
difficult and cxpensive. Consequently, there is little accurate data on the extent
of DSP problems. particularly in relation to water nonpoint potlutants. Quantifi-
cation is needed and is perhaps best achieved at the state, regional, und local
levels rather than as a more cumbersome nationwide ettort. There should be. of
course, some mechanism at the federal level o compile the aggregate data,
Efforts at nanaging diftuse source pollutants will continue to be impeded untll
greater emphasis is placed on panIdlll}, adequate base-line data,

Questions as to the Effectiveness of Nonpoint Source Control Technigues:

Onc of the most perplexing dilemmas encountered in managing nonpoint

source pollutants is the degree of uncertainty as to the effectiveness of con-,

trol technigues. Many of the control techmigues are hardly beyond the experi-
mental stages. and others have been applied only in tocal instances. Meaningtul
cost-clTectiveness anadysis has not been applied on a widespread scale. Such
analysis will likely be burdensome sinee it is possible only at a local, case-by-case
basis.

Two kinds of information are mandatory to assess the various control tech-
nigues: (1) nonpoint pollution impacts and the cost of associated damage or
harm, and (2) the effectiveness of cach control technique in terms of pollution
impacts reduced and the direct and indirect costs of implementation.

One current source ol information on control techniques is the Environment-
al Protection Agency through s technicat guidance documents on recommend-
cd control procedures. However. since these documents are intended (o be nu-
tionwide in scope, they often are very general and have limited applicability to
site-specific problems. This documentation should be made more sensitive to the
extreme regional variation in the nature of the problems and the potential con-
trol miethods.

]

S dunovarive Methods of Technical Assistancee:

Repeated mention has been made ot the need Tor greater technical assistance
to states and local agencies as they plan and implement plop.ulh to deal with

»
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difTuse source problems. Most state and tocal agencies do not possess sufticient
resources and expertise to etfectuate adequite DSP strategies.

A major research need lies in ascertaining methods ol technical assistance that
would be of greatest benefit. Tentative suggestions include intensive surveys to
identity and defline DSP problems at state and local levels, upgrading informa:
tion and data ‘provided by the Tederal government. developing and operating
demonstration projects to illusteate alternatives in dealing with diffuse sources.
and assisting private sector DSP contributors as they seek to meet environmental
standards.

4. Inadequate Water Qualiny Criteria:

Current water quality eriteria were designed primarily for point source poltu-
tion. An example of this inadequacy lies in the fudt that sediment is not ade-
quately addressed. Sediment is perhaps the most important of the nonpoint
source pollutants. Limits established in the eriteria are more oriented towards
the steady-state characteristics of point sources rather than the ditfuse and spo-
radic nadure of nonpoint sourees.

Closely relited to the absence of adequate water quality criteria is the unclear
distinction between paint sources and nonpaint sources. Nonpoint sources-have
become a catch-all category tor abl of those means by which surface and ground
walters become polluted. but which are not covered as permissible point sources
under the NPDES permit system. There is a demonstrated need Tor further
delincation between point and nonpoint sourees as state and local governments
enter critical phases tn planning and implementing environmental programs.

5. Lack of Documentation of the Impacts of Diffuse Source Categories:

A nujor problem confronting state officials is the Tack of documentation of
the impacts of diffuse source pollutants in air and water quality. Most officials
associated with environmental programs are cognizant of the need for DSP con-
trols. but there is inadequate knowledge of the relationships between many
kinds of diffuse sources and actual changes in air and water quality.

DifTuse sources are a significant factor in the deterioration of environmental
quality. Efforts should be undertaken to obtain a more adequate capability to
assess: (1) the nature and amount of diffuse source pollution rvesulting from
specific activities and practices: (2) the relationship between such pollution loads -
and ambient air and water quality i (3) the etfectiveness of proposed control
methods. :

6. lastrutional Challenges Posed by the Control of Diftuse Source Pollation:

Efforts to control ditfuse source pollution have previously been given lower
priority, compared to poinl souree programs, resulting in adequate resources and
a lack of managemient attention Tor DSP problems. This lack of attention and
the Section 208 mandate under the Federal Water Pollution Control Act have
caused friction and confusion at all levels of governiment.
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Section 208 is exemplary of the need tor new relationships between the
federal, state, and local governments in order to achieve national air and water
quality goals. Methods to implement the 208 planning process without undue
hardships upon the states must be found. These methods may include adequate
and timely financing: restructured relations between EPA.L its regions, the states,
arcawide agencics, and local governments: and more allowance tor state disere-
tion and initiative in the control of nonpoint source pollutants,

7. Public Participation in the Control of Diffuse Source Pollution:

As o result of the often-mentioned implications of 208 and other DSP pro-
grams, increased public participation in the process is a necessity. Without public
support and participation, no such program can suceeed.

Accordingly. more insight is needed to determine the extent’ to which EPA,
states and arcawide agencies should go 1o augment interest among the citizenry,
Published notices, information centers, mailing lists. and public hearings are ac-
cepted means of achicving public participation, but they have not always Gacili-
tated high levels of support or participation. All levels ol government and mem-
bers of the rescarch community must display considerable creativity in upgrading
such methods or designing new means of facilitating public participation.

Rescarch Agenda: Indian Rights and Claims
1. Indian Organizations:

As States and Indian groups attempt more formalized retations, the problem
ol the great variety ol Indiun associations will be encountered.  Indian groups
and- their domains range greatly in size: some are structured as governments.,
some are incorporated, some simply exist together as communities without legal
form. The cultural, economic and social condition of Indian groups vary widely
and thus their capacity tor seligovernment varies. A tvpology of Indian organi-
zations should be developed together with an analysis ol problems created by
different torms in intergovernmental relations. Proposals and recommendations
for improving tribal organization structure should be included. with the provi-
sion of model structures for groups of different sizes and situations,

2 Staic-fndian tergovenmmental Relations Act:

Using the 1908 Intergovernmental Act as a point of departure. a study should
be undertaken of actions and arrangements at the federal, stute. tocal and tribal
levels needed to stabilize and Tormalize intergovernmental relations involving
Indian organizations. Such o study should consider the replacement of P.L, 280
with a new instrument that clearly delineates existing powers, and provides for
the delegation of powers through federal-state-Indian agreement.

LI
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3. Tribal-State Compacts:

A stady should be undertaken 1o assess the applicability of compacts
modelled after the interstate compact instriment. The investipation should con-
sider the potential ol this approach for defining: '

(a) Relations among a state and tribal governments within its boundaries:

(b) Relations among several states and a tribal government whose boundaries
encompass parts of these states; :

(¢) Muldiiunctional relations among the parties. or

(d) single-purpose relations among the parties.

4 dindian Favironmental Programs:

Various Indian tribes have laws. customs and traditions relating to the land,
natiral resources and the envivonment. These should be surveyed ina quest for
common ground lTor cooperative state-Indian endeavors in environmental man-
agement. Special attention should be given to examples of successtul environ-
mental programs initiated by Indian groups. or in which Indians participated.
Maodels tor intergovernmental programs should be proposed.

5. Nonfederal Tribes:

A study should be conducted regarding the legal and policy issues surround-
ing castern state nontederal tribal claims.

6. Special Environmental Policy Problems:

Studies sensitive o state-tribal-federal relations should be done to examine
the policy and administrative questions associated with: '

(a) The implementation of signilicant deterioration programs  conducted
under the Clean Air Act of 1972 and

(b)Y The implementation of statewide planning and management responsibili-
ties pursuant to Section 208 of (he Federal Water Pollution Control Act of
1972,
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